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TO THE CORRESPONDENCE COURSE STUDENT:

The materials in this publication provide an introduction to the basic law in the subject matter
area.  Study and comprehension of this material during the correspondence phase will establish
the necessary foundation for further, practice-focused instruction during the resident phase.
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PREFACE

This publication is one of a series prepared and distributed by the Legal Assistance Branch of
the Administrative and Civil Law Department of The Judge Advocate General's School, U.S. Army
(TJAGSA).  Legal assistance attorneys should find this series useful in the delivery of legal assistance. 
The information contained herein is as current as possible as of the date of publication.  Attorneys
should recall, however, the law is subject to legislative amendment and judicial interpretations that
occur much more rapidly than this publication can be updated and distributed.  For this reason, use this
publication only as a guide and not final authority on any specific law or regulation.  Where
appropriate, legal assistance attorneys should consult more regularly updated references before
rendering legal advice.  

The series contains summaries of the law, guidance, and sample documents for handling
common problems.  The sample documents are guides only.  Legal assistance attorneys should ensure
that the samples are adapted to local circumstances and are consistent with current format provisions in
Army Reg. 25-50 prior to reproduction and use.

While forms can save time for both attorneys and clerk-typists, indiscriminate use of such forms
is inherently dangerous.  Standard form language may not be fully appropriate for the particular client's
situation.  Also, the use of a form detracts from the personalized, individual service attorneys strive to
give their clients.  Nonetheless, the careful, selective use and editing of forms can enhance an attorney's
service to clients by reducing document-drafting time and helping remind the attorney of important
requirements in drafting legal documents.

The series is part of the continuing effort to improve and expand the resources available to
legal assistance practitioners.  As you use this publication, if you have any recommendations for
improvement, please send your comments and suggestions to The Judge Advocate General's School,
ATTN: JAGS-ADA-LA, Charlottesville, Virginia  22903-1781.

Legal assistance attorneys are encouraged to maintain this publication in a three-ring binder
until a replacement is issued.  In future years, specific page changes may be published instead of
reprinting the entire publication.

Each year, the Legal Assistance Branch receives many requests for its publications.  Because of
limited budgetary and personnel resources, however, additional outside distribution of these materials
in printed format may not be possible. 



ii

There are, however, several ways to obtain many of these publications.  First, the Defense
Technical Information Center (DTIC) makes some of these publications available to government users.
 Practitioners may request the necessary information and forms to become registered as a user from: 
Defense Technical Information Center, 8725 John J. Kingman Road, Suite 0944, Fort Belvoir, Virginia
 22060-6218, telephone (703) 767-9087 or DSN 427-9087.

Second, this and many other word processing documents are uploaded on to the Legal
Automation Army-Wide Systems Bulletin Board System (LAAWS BBS) and Lotus Notes JAGNET. 
Most of these are now converted to Microsoft Word version 6.0 format.  Others are in ASCII and
WordPerfect. Users can sign on the LAAWS BBS by dialing (703) 806-5772 or (800) 320-8911
[Reserve Component only] with the following telecommunications configuration:  2400 - 19,200 bps;
parity-none; 8 bits; 1 stop bit; full duplex; Xon/Xoff supported; VT100 terminal emulation.  After
signing on to the LAAWS BBS, the desired publication can be downloaded to the user's computer. 
Consult THE ARMY LAWYER for current information on new publications available through the
LAAWS BBS/JAGNET.  Questions concerning LAAWS BBS/JAGNET should be directed to the
OTJAG LAAWS office at (703) 805-2922.  Sign-on to LAAWS BBS/JAGNET may be accomplished
through the Internet via the Army JAGC Homepage, at http://www.jagc.army.mil. Lastly, some of
these publications are also available on the LAAWS Compact Disk Series (CD-ROM).  For more
information, contact the LAAWS Office located at Fort Belvoir, Virginia, telephone (703) 806-5764 or
DSN 656-5764.

The following Legal Assistance Branch publications are currently available in "zipped"
format:

Number Title

JA 260 Soldiers' & Sailors' Civil Relief Act
JA 261 Legal Assistance Real Property Guide
JA 262 Legal Assistance Wills Guide
JA 263 Legal Assistance Family Law Guide
JA 265 Legal Assistance Consumer Law Guide
JA 267 Uniformed Services Worldwide Legal Assistance Office Directory
JA 269 Legal Assistance Federal Income Tax Information Series
JA 271 Legal Assistance Office Administration Guide
JA 272 Legal Assistance Deployment Guide
JA 274 Uniformed Services Former Spouses' Protection Act - Outline and References
JA 275 Model Tax Assistance Program
JA 276 Preventive Law Series

* * * * * * *
This publication does not promulgate Department of the Army policy and does not

necessarily reflect the views of The Judge Advocate General or any government agency.
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Chapter 1

Introduction

1-1. Historical Background 

The very nature of military service often compromises the ability of service members to
fulfill their financial obligations and to assert many of their legal rights.  Congress and the state
legislatures have long recognized the need for protective legislation.  During the Civil War, the
United States Congress enacted an absolute moratorium on civil actions brought against Federal
soldiers and sailors, and various southern states enacted similar legislation.1 During World War I,
Congress passed the Soldiers' and Sailors' Civil Relief Act of 1918.2  The 1918 statute did not
create a moratorium on actions against service members, but it directed trial courts to take
whatever action equity required when a service member's rights were involved in a controversy.

The present Federal legislation.  The Soldiers' and Sailors' Civil Relief Act of 19403 is
essentially a reenactment of the 1918 statute.  Experience during World War II and subsequent
armed conflicts made certain changes in the statute necessary.  The first of these amendments
became law in 1942.4  In amending the Act, Congress was motivated, in part, by the desire to
override court decisions that, in some instances, had led to restrictive interpretations of the Act.5 

                                               

1Act of June 11, 1864, ch. 118, 13 Stat. 123.  Robinson, Justice in Grey (Harvard Univ. Press, 1941),
pp. 83-88.

2Act of Mar. 8, 1918, ch. 20, 40 Stat. 440.

3Act of Oct. 17, 1940, ch. 888, 54 Stat. 1178.

4Act of Oct. 6, 1942, ch. 581, 56 Stat. 769.  Minor changes were made in the Act of Jan. 20, 1942, ch.
10, 56 Stat. 10; Act of May 13, 1942, ch. 303, 56 Stat. 276; and Act of Oct. 21, 1942, ch. 619, 56
Stat. 964.

5S. Rep. No. 1558, 77th Cong., 2d Sess. 2 (1942):

 The purpose of the reported bill is to make available additional and further
relief and benefits to persons in the military and naval forces and, in some instances
where there has been doubt as to whether particular transactions or proceedings are
within the scope of the Civil Relief Act, a new section on language has been added for
the purpose of clarification only and to carry out the original intent of the Congress, but
with no intent to exclude from the provisions of the Act any transaction or proceeding
now included.
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The latest amendment occurred in 1991 as a result of Desert Shield/Storm.  This guide
incorporates those changes.6

1-2. Organization of This Guide 

This guide generally follows the order of the Soldiers' and Sailors' Civil Relief Act of 1940, as
amended.  Four exceptions are the combination of Article I, General Provisions, and Article VI,
Administrative Remedies, in Chapter 2; the combination of Article II, General Relief, and Article VII,
Further Relief, in Chapter 3; the dividing of Article V, Taxes and Public Lands, into two chapters,
Chapter 6, Taxes, and Chapter 7, Public Lands; and the inclusion of Section 1, Short Title (50 U.S.C.
App. ' 501), Section 100, Purpose and Scope of the Act (50 U.S.C. App. ' 510), and Section 105,
Notice of Benefits (50 U.S.C. App. ' 515), in this chapter.

Throughout this guide the abbreviation "SSCRA," or the terms "Act,” or “the Act" refer to the
Soldiers' and Sailors' Civil Relief Act of 1940, as amended, unless otherwise stated.  The guide will
refer to various sections of the legislation itself, rather than to codified sections of the U.S. Code. 
Lawyers researching specific problems should also consult an annotated copy of the U.S. Code for
current references to state and federal decisions.

Chapters 8 and 9 are SSCRA outlines of instruction currently used at TJAGSA.  Chapter 10 is
an information paper specifically for reserve personnel coming onto active duty.  Also included in
Chapter 10 is a set of teaching notes for reserve component attorneys to use in preparing to make
presentations on the Act

1-3. Material Effect 

A central equitable concept, expressed in slightly varying statutory language, is embodied in
many of the Act's relief provisions.  It is the concept of "material effect."7  In almost every case
involving a service member, trial courts are required to form an opinion of the extent to which the
service member's military service has materially affected the particular situation.  After this crucial
determination has been made, either in favor of or adversely to the service member, the court may
proceed with or stay the case at bar.

The concept of material effect comes into play in two broad, and sometimes interconnected,
factual patterns.  The patterns might be referred to as (1) the ability to protect rights and (2) the ability
to meet financial obligations.  Difficulties in both areas frequently arise as they represent the most
common contexts in which courts apply the provisions of the Soldiers' and Sailors' Civil Relief Act.
                                               

6Act of 18 March 1991, Pub. L. No. 102-12, 105 Stat. 34. The present law is found in 50 U.S.C. App.
'' 501-548, 560-593 (1988 & Supp. 1994).

7"Material effect" and variations of the term are essential elements of the following sections of the Act:
 '' 201, 202, 203, 206, 300(2), 301(3), 302(2), 305(1) and (2), 306, 500(2), 513 and 700(1).
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Factual patterns giving rise to disputes about the existence and extent of service members'
liability or obligations raise the question of the service members' ability to protect their rights.  Trial
courts must decide whether military service does, in fact, materially affect the service member's ability
to protect his or her rights.  In this context, the service member is usually seeking a delay--a stay in the
proceedings until personal appearance is possible.

Material effect problems also arise in purely financial situations.  Here the existence of a fixed
obligation or a liquidated liability is admitted.  A service member’s request for relief under the SSCRA
may put in issue the question of whether military service has materially affected the service person’s
ability to discharge, in the previously agreed upon manner, the admitted financial obligations.  Trial
courts concern themselves, therefore, with the service member's financial situation before and after
entering military service.  After evaluating the effect of military service, the court may either grant a
stay of proceedings or some other relief if the service member is equitably entitled to it, or deny relief
entirely.

In some cases, the two common factual patterns are commingled.  Therefore, in considering
individual cases falling within the relief provisions of the Act, judges, and attorneys representing service
members, must know and understand fully the differences in the burden and the elements of proof
required to establish the material effect of military service. 

1-4. Constitutionality and Short Title

Section 1

This Act may be cited as the Soldiers' and Sailors' Civil Relief Act of 1940.  (50
U.S.C. App. ' 501).

The power of Congress to pass legislation as contained in the Act was subject to favorable
judicial action shortly after the Civil War.8  The 65th Congress also wrestled with the constitutionality
of the proposed Act of 1918, but decided in favor of it.9  A line of cases from federal and state courts
supported this view.10

                                               

8Steward v. Kahn, 78 U.S. (11 Wall.) 493, 507 (1870); "The power to pass [relief legislation] is
necessarily implied from the powers to make war and suppress insurrection."

9H.R. Rep. No. 181, 65th Cong., 1st Sess. (1917).  Possible objections considered were:  Art. I, ' 10,
"No State shall . . . pass any . . . law impairing the obligation of contracts," and the protections
guaranteed by the Fifth Amendment.

10E.g., Clark v. Mechanics' American Nat. Bank, 282 F.2d 589 (8th Cir. 1922); Konkel v. State, 168
Wis. 335, 170 N.W. 715 (1919).
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When the current Act was challenged in the case of Dameron v. Brodhead,11 the Supreme
Court held that Congress could pass legislation such as the Act by virtue of its power "to declare
war"12 and "to raise and support armies."13

In short, legislation conferring civil relief for members of the military service has survived
judicial scrutiny from the days of the Civil War until the present.

1-5. The Purpose and Scope of the Act

Section 100

(50 U.S.C. App. ' 510)

In order to provide for, strengthen, and expedite the national defense under the
emergent conditions which are threatening the peace and security of the United States
and to enable the United States the more successfully to fulfill the requirements of the
national defense, provision is made to suspend enforcement of civil liabilities, in certain
cases, of persons in the military service of the United States in order to enable such
persons to devote their entire energy to the defense needs of the Nation, and to this end
the following provisions are made for the temporary suspension of legal proceedings
and transactions which may prejudice the civil rights of persons in such service during
the period herein specified over which this Act remains in force. 

While not expressing any substantive statutory provisions, Section 100 has been a guide for
courts construing the Act.  Whether upholding or rejecting a claim, courts will often include wording
of this section or their interpretation of it to give weight to their decisions.  Generally, courts have been
favorable to the service member.  The U.S. Supreme Court has declared that the Act must be read with

                                               

11Dameron v. Brodhead, 345 U.S. 322 (1953).

12U.S. Const., Art. 1, ' 8, cl. 11.

13Id. cl. 12.
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"an eye friendly to those who dropped their affairs to answer their country's call."14  A majority of
Federal and state courts have construed the present Act and the Act of 1918 in this spirit.15

A few of those whom the Act is intended to protect will abuse its purpose.  For instance, the
Act "may not be employed to enable one who had flouted his obligations in civilian life to obtain
indefinite delay."16  The Act itself has provided for abuses by not granting protection in those actions in
which an "interest, property, or contract" has been transferred merely to take advantage of the Act.17 
Other cases, however, have indicated the Act is also designed to protect rights of individuals having
causes of action against persons in the military service.18

While the Act is intended to provide civil remedies, Congress has reinforced the spirit of
Section 100 by imposing criminal penalties when failure to comply would thwart equitable civil relief.19

On the other hand, the Act is not a panacea for every legal problem of a civil nature facing the
service member.  It will not, for instance, help rescind a rental agreement or a contract for the purchase
of an automobile or a set of encyclopedias entered into after entry onto active duty.  There are a myriad
of situations in which the Act will not apply.
                                               

14Le Maistre v. Leffers, 333 U.S. 1, 6 (1948).

15E.g., Plesha v. U.S., 227 F.2d 624 (9th Cir. 1955), aff'd, 352 U.S. 202 (1957) (construed liberally to
benefit servicemen and veterans); Hurwitch v. Adams, 151 A.2d 286 (Del. Super. 1959), aff'd, 155
A.2d 591 (1959) (broad interpretation for benefit of those it was designed to assist); Application of
Packard, 187 Misc. 400, 60 N.Y.S.2d 506 (1946) (construed liberally).  McCoy v. McSorley, 119 Ga.
App. 603, 168 S.E.2d 202 (1969) (Section 501 et seq. . . . should be liberally construed in favor of
service member); Feldman v. Grelewicz, 397 N.Y.S.2d 355, 91 Misc. 2d 147 (1977) (purpose of
section 501 et seq. to ensure persons in the military were fully informed of legal proceedings, and have
adequate time to appear and protect their rights); Hanson v. Crown Toyota Motors Inc., Utah, 572
P.2d 380 (1977) (intent of section 501 et seq. to protect one's property during a period of military
service).  In addition see United States v. Kaufman, 453 F.2d 306 (C.A.N.Y. 1971); United States v.
State of Illinois, 387 F. Supp. 638 (E.D. Ill. 1975); Zaki v. Bryan, 403 N.Y.S.2d 765, 91 Misc. 2d 147,
ED. A.D. 1018 (1978).  See also S. Rep. No. 1558, 77th Cong., 2d Sess. 6 (1942):  "Any doubts that
should arise as to the scope and application of the act should be resolved in favor of the person in
military service involved."

16Franklin Soc. for Home-Building & Savings v. Flavin, 265 App. Div. 720, 721, 40 N.Y.S.2d 582,
583, aff'd, 291 N.Y. 530, 50 N.E.2d 653, cert. denied 320 U.S. 786 (1943).  See also Diamond v.
United States, 344 F.2d 703, 170 Ct. Cl. 166 (1965); Keefe v. Spangenberg, 533 F. Supp. 49 (D.C.
Okla. 1981).

17SSCRA ' 600.  For a discussion of this provision see para. 2.8, infra.

18Ray v. Porter, 464 F.2d 452 (6th Cir. 1972); Ricard v. Birch, 529 F.2d 214 (4th Cir. 1975).

19SSCRA '' 200, 300, 301, 302, 304, 305.  These provisions are discussed in chapters 3 and 4.
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The purpose of this publication is to provide guidance to the military lawyer giving initial
advice to a legal assistance client.  It may be used to provide the service member with an immediate
defense to a potential adversarial proceeding.  In this regard, provisions of Section 100 reinforce
arguments based on the provisions of substantive sections.  For the adversary not acting in good faith,
however, the local assistant United States attorney may intervene if a criminal penalty is provided.  This
guide is intended to be used as a guide and, therefore, should be supplemented by whatever additional
legal research is necessary to meet the requirements of the military client.

1-6. Notice of Benefits to Persons in and Persons Entering Military Service

Section 105

(50 U.S.C. App. ' 515)

The Secretary of Defense and the Secretary of Transportation, with respect to
the Coast Guard when it is not operating as a service in the Navy, shall ensure the
giving of notice of the benefits accorded by this Act to persons in and to persons
entering military service.  The Director of Selective Service shall cooperate with the
Secretary of Defense and the Secretary of Transportation in carrying out the provisions
of this section. 

Instruction on the provisions of the Act is required during an early period of military training.20

 Because this instruction is conducted at such an early stage, legal assistance21 and preventive law22

programs should remind service members of the Act on a continuing basis.23  Judge advocates should
also ensure local bar associations and recruiting stations are sufficiently informed to advise individuals
of the Act before they enter active duty.  This will enable prospective service members to invoke the
Act in a timely manner.

                                               

20Army Reg. 612-201, Personnel:  Processing Control and Distribution of Personnel at U.S. Army
Reception Battalions and Training Centers (26 May 1987). 

21Army Reg. 27-3, Legal Services: The Army Legal Assistance Program (10 September 1995).

22Id.

23The teaching outline at Chapter 8 may be helpful in presenting preventive law classes.   Updates of
the outline made after this publication can be obtained by accessing the latest electronically published
JA 280, Basic Course Deskbook.
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Chapter 2

General Provisions

2-1. Purpose and Scope 

The purpose of this chapter is to define and identify the class of persons protected
by the Act.  Additionally, it deals with how and when this protected status attaches, the
effect of this status, and, ultimately, how and when it can be modified or terminated.

2-2. Definitions

Section 101

(50 U.S.C. App. ' 511)

(1) The term "person in the military service", the term "persons in
military service", and the term "persons in the military service of the United
States", as used in this Act, shall include the following persons and no others:
 All members of the Army of the United States, the United States Navy, the
Marine Corps, the Air Force, the Coast Guard, and all officers of the Public
Health Service detailed by proper authority for duty either with the Army or
the Navy.  The term "military service", as used in this Act, shall signify
Federal service on active duty with any branch of service heretofore referred
to or mentioned as well as training or education under the supervision of the
United States preliminary to induction into the military service.  The terms
"active service" or "active duty" shall include the period during which a
person in military service is absent from duty on account of sickness, wounds,
leave, or other lawful cause.

(2) The term "period of military service," as used in this Act, means,
in the case of any person, the period beginning on the date on which the
person enters active service and ending on the date of the person's release
from active service or death while in active service, but in no case later than
the date when this Act ceases to be in force.

(3) The term "person", when used in this Act with reference to the
holder of any right alleged to exist against a person in military service or
against a person secondarily liable under such right, shall include individuals,
partnerships, corporations, and any other forms of business association.

(4) The term "court", as used in this Act, shall include any court of
competent jurisdiction of the United States or of any State, whether or not a
court of record. 

a. Members of the military establishment.  The threshold question confronting
courts in cases involving the Soldiers' and Sailors' Civil Relief Act is the status of the
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party seeking the benefits of the Act.  The court must determine whether the party is a
"person in the military service" of the United States as defined by the first sentence of
section 101(1), the dependent of such a person, a person primarily or secondarily liable
on an obligation with such a person, or a person to whom the Act's coverage is
specifically extended in particular situations.

In defining those who are "persons in the military service of the United States," the
first sentence of section 101(1) unequivocally states that only members of the
organizations listed "and no others" are such persons.  Congress intended that all
members of the military establishment be covered by the Act.1  The definitions
contained in other Federal statutes, particularly those in Title 10, United States Code,
help determine which members of the military are covered by the Act.

(1) Army.  The term "Army of the United States" contained in this
section is synonymous with the term "Army" used throughout Title 10, United States
Code.  The components of the Army are defined as--2

(a) the Regular Army, the Army National Guard (while in active
federal service of the United States for SSCRA protection), and the Army Reserve
(while in active federal service of the United States for SSCRA protection); and

(b) all persons appointed or enlisted in, or conscripted into, the
Army without component.

(2) Air Force.  The Air Force was established as a separate military
service by the National Security Act of 1947.  Pursuant to the saving provisions in
section 305a of that Act, all laws then relating to Army personnel became applicable to
the personnel of the Air Force.  The Soldiers' and Sailors' Civil Relief Act of 1940 was
among those laws.  The 1991 amendments to the Act specifically included the Air
Force as members of the military.  The components of the Air Force are defined as--3

(a) the Regular Air Force, the Air National Guard (while in active
federal service of the United States for SSCRA protection), and the Air Force Reserve
(while in active federal service of the United States for SSCRA protection);

(b) all persons appointed or enlisted in, or conscripted into, the Air
Force without component; and
                                               

1See S. Rep. No. 2109, 76th Cong., 3d Sess. 1-2 (1940).

210 U.S.C. ' 3062(c) (1988).

3Id. ' 8062(d).
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(c) all Air Force units and other Air Force organizations, with their
installations and supporting and auxiliary combat, training, administrative, and logistic
elements; and all members of the Air Force, including those not assigned to units,
necessary to form the basis for a complete and immediate mobilization for the national
defense in the event of a national emergency. (These persons must be in active federal
service of the United States for SSCRA protection).

(3) Navy.  The term "United States Navy" contained in this section is
synonymous with the term "Navy" used in Title 10, United States Code.  The Navy
includes "the Regular Navy, the Fleet Reserve, and the Naval Reserve."4 (These
persons must be in active federal service of the United States for SSCRA protection). 
A person, male or female, who is appointed or enlisted in or inducted or conscripted
into the Navy is a "member of the naval service."5

(4) Marine Corps.  The Marine Corps "includes the Regular Marine
Corps, the Fleet Marine Corps Reserve, and the Marine Corps Reserve."6  (These
persons must be in active federal service of the United States for SSCRA protection).
A person, male or female, who is appointed or enlisted in or inducted or conscripted
into the Marine Corps is a "member of the naval service."7

(5) Coast Guard.  The Coast Guard is a part of the armed forces.8  It is a
military service at all times, whether employed in the Department of Transportation or
operating in the Navy.9  The Coast Guard includes the Regular Coast Guard10 and the

                                               

4Id. ' 5001(a)(1).

5Id. ' 5001(a)(3).

6Id.  ' 5001(a)(2).

7Id. ' 5001(a)(3).

8Id. ' 101(4).

914 U.S.C. ' 1 (1988).  (Responsibility for administration of the Coast Guard was
transferred from the Department of Treasury to the Department of Transportation
by Pub. L. No. 89-670, Oct. 15, 1966, 80 Stat. 937, 49 U.S.C. ' 1655(b), except
in time of war or when the President directs as provided in section 3 of this title.

1014 U.S.C. '' 211-13, 351 (1988).
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Coast Guard Reserve.11 (These persons must be in active federal service of the United
States for SSCRA protection).

(6) Officers of the Public Health Service.  The Public Health Service is
not a military service although it may be so designated by the President in time of war
or national emergency.12  The Secretary of Health, Education and Welfare may detail
Public Health Service officers for duty with the Army, Air Force, Navy or Coast
Guard.13  While so detailed, in time of war, or while the Public Health Service is a
military service by designation of the President, Public Health Service officers and their
surviving beneficiaries are entitled "to all rights, privileges, immunities, and benefits
now or hereafter provided under any law of the United States in the case of
commissioned officers of the Army of their surviving beneficiaries on account of active
military service, except retired pay and uniform allowances".14

Despite the language of section 101(1), which includes only those officers detailed
to the Army and Navy, the benefits of the Soldiers' and Sailors' Civil Relief Act were
extended to a lieutenant commander in the United States Public Health Service,
assigned for duty with the Coast Guard15 and a new Public Health Service officer
terminating a pre-service lease agreement.16

b. Persons not members of the military establishment.  Several categories of
persons related to the military have been found to be outside the ambit of "persons in
                                               

1114 U.S.C. '' 751a, 762 (1988).

1242 U.S.C. ' 217 (1988).

1342 U.S.C. ' 215(a) (1988) (all functions of the Public Health Service of the
Surgeon General of the Public Health Service, all officers and employees of the
Public Health Service, and all functions of all agencies of or in the Public Health
Service are transferred to the Secretary of Health, Education and Welfare by the
1966 Reorganization Plan No. 3, 31 Fed. Reg. 8855, 80 Stat. 1610, effective June
25, 1966.  42 U.S.C. ' 202 (1988)).

1442 U.S.C. ' 213(a) (1988).

15Wanner v. Glen Ellen Corp., 373 F. Supp. 983 (D.C. Vt. 1974) (tolling
provisions of Act suspended running of state's one-year statute of limitations for
skiing accident suffered by lieutenant commander in Public Health Service)

16 Omega v. Raffaele, 894 F.Supp. 1425, 1429-30 (D. Nev., 1995)(physician in
Public Health Service entitled to use SSCRA to terminate pre-service lease on
practice facility).
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the military service of the United States."  For example, a merchant seaman
accompanying the Army and subject to Court-Martial jurisdiction is not entitled to the
benefits of the Act.17  Similarly, civilian employees of the armed services,18 contract
surgeons,19 and employees of government contractors20 have been held to be persons
not in the military service of the United States.

Although the Act primarily benefits persons in the military service, it can,
however, include civilians.  These include guarantors or accommodation makers,21

those joined in law suits as co-defendants, and those who hold a dependent relationship
to service members.22

c. Active Federal service.  In addition to being a member of the military
establishment, a person seeking the benefits of the Act must also, pursuant to the
second sentence of section 101(1), be either (1) on active duty or (2) engaged in
"training or education under the supervision of the United States preliminary to
induction into the military service."

The terms "Active duty"23 and "Active service"24 are synonymous, as evidenced
by a comparison of the relevant code sections for "Active Service" and "Active Duty." 
                                               

17Osborn v. United States, 164 F.2d 767 (2d Cir. 1947).  But see Rosenbloom v.
New York Life Ins. Co., 163 F.2d 1 (8th Cir. 1947).

18Peace v. Bullock, 254 Ala. 361, 48 So. 2d 423 (1950).

19Hart v. United States, 125 Ct. Cl. 294 (1953).

20Hart v. United States, 95 F. Supp. 679 (D.N.J. 1951).

21SSCRA ' 103.

22SSCRA ' 306.  See also Carr v. United States, 422 F.2d 1007 (4th Cir. 1970)
(statute of limitations tolled only if action is against person in military service or his
heirs, executors, administrators, or assigns).  Cf. Ray v. Porter, 464 F.2d 452 (6th
Cir. 1972); Card v. American Brands Corp., 401 F. Supp. 1186 (S.D.N.Y. 1975);
Spanpinato v. City of New York, 311 F.2d 439 (2nd Cir. 1962), cert. denied 372
U.S. 980, 83 S.Ct. 1115, 10 L.Ed.2d 144, reh'g denied 374 U.S. 818, 83 S.Ct.
1699, 10 L.Ed.2d 1042; Balconi v. Dvascas, 507 N.Y.S.2d 788 (Rochester City
Ct. 1986) (tenant was a dependent within meaning of SSCRA even though she was
divorced, because she and her daughter were financially dependent on her ex-
husband).

2310 U.S.C. ' 101(22) (1988).
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In the latter case "active duty" means full-time duty in the active military service of the
United States.  It includes duty on the active list, full-time training in the active military
service, and training at a school designated as a service school by law or by the
Secretary of the military department concerned.25

As a result of the unambiguous language, courts have held that this does not
include retired personnel not on active duty,26 or those in the Reserve Component
while not on active duty.27  Are reservists performing annual 2-week training covered
by the SSCRA?  Yes.  The Illinois Court of Appeals raised the SSCRA as a basis to
reopen a default divorce case judgment where the trial court, aware that the defendant
was on his annual Reserve traning duty, held a hearing despite the defendant’s
absence.28   Also  the First Circuit  suggested that  the SSCRA statute of limitations
tolling provision may apply for Reserve drill weekends and 2-week annual training
periods. 29 

d. Preliminary training.  Periods of training or education preliminary to
induction, if performed under the complete supervision of the United States, are treated
as "full-time duty."  The persons undergoing the training or education need not actually
have already acquired a military status.  This language appears to have been designed
to cover World War II situations, such as officer candidates who were not yet members
of the military establishment, but who were undergoing training and education to
prepare them for military status.

e. Divestment of rights.  Section 101(1) provides that "the terms 'active
service' or 'active duty' shall include the period during which a person in military service
is absent from duty on account of sickness, wounds, leave or other lawful cause."  This
raises the issue of the qualitative nature of an otherwise qualified person's military
service.  In the case of confinement, an Ohio court held that a soldier sentenced by a
general Court-Martial to five years imprisonment, total forfeiture of pay and

(..continued)

24Id. ' 101(24).

25Id. ' 101(22).

26Jax Navy Federal Credit Union v. Fahrenbruch, 429 So.2d 1330 (Fla. Dist. Ct.
App. 1983); Lang v. Lang, 176 Misc. 213, 25 N.Y.S.2d 775 (Sup. Ct. 1941).

27Betha v. Martin, 188 F. Supp. 133 (E.D. Pa. 1960). 

28 In re Brazas, 662 N.E.2d 559 (Ill. App. 1996).

29Mouradian v. John Hancock,, 930 F.2d 972, 973 (1st Cir. 1991).
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allowances, and a dishonorable discharge at the termination of the sentence was not on
active duty or service and, hence, was not entitled to the benefits of the Act.30

In dictum, the court stated:

I do not mean to infer that commitment for any violation of the Army's
rules and regulations would divest the soldier of his rights under the Soldiers'
and Sailors' Relief Act, but the gravity of the offense charged and the
sentence of the Court-Martial are factors which  must be considered in
determining this question.31

This reasoning was apparently applied in an AWOL case when a court held that a
soldier, who extended his leave 16 days without permission to attend the birth of his
first child, was entitled to the benefits of the Act.32  Another court, however, concluded
that a sailor forfeited his protection under the Act when he was AWOL during his
divorce trial.33  In that case, the sailor had been properly served, but subsequently went
AWOL and did not appear at the proceedings.  In another case, a soldier who was
AWOL at the commencement of a divorce action, could not later reopen the default
judgment by asserting the SSCRA while incarcerated in a county jail.  The soldier’s
continuing AWOL status divested him of SSCRA protection.34

In the case of deserters, The Judge Advocate General of the Army has expressed
the advisory opinion that deserters are not "persons in the military service of the United
States."35

In addition, service personnel may not be able to claim protection under the act if
the true cause of their inability to act is misconduct such as a self-inflicted injury.36

                                               

30Mantz v. Mantz, 69 N.E.2d 637 (Ohio C.P. 1946).

31Id. at 639.

32Shayne v. Burke, 158 Fla. 61, 37 So. 2d 751 (1946).

33Harriott v. Harriott, 211 N.J. Super. Ch. Div. 445, 511 A.2d 1264 (1986); see
Driver v. Driver, 35 Conn. 229, 416 A.2d 705 (Super. Ct. 1980).

34 Marriage of Hampshire, 261 Kan. 854, 934 P.2d 58 (1997).  See also U.S. v.
Hampshire, 95 F.3d 999 (10th Cir. 1996).

35See, e.g., JAGA 1952/3654 (22 April 1952).
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f. Period of time that the Act covers.  Subsection 101(2) [50 U.S.C. App. '
511] provides that protection of the Act begins on the date on which the person enters
active service and additionally provides "it shall end on the date of the person's release
from active service37 or death while in active service, but in no case later than the date
when this Act ceases to be in force."

Other sections of the Act, however, qualify this "period of military service."  For
example, sections 200 and 201 provide additional periods ranging from 30 to 90 days
after the termination of all military service to assert rights protected by the Act.  On the
opposite end of the spectrum, section 106 back-dates the coverage of Articles I, II, and
III of the Act to persons who receive orders to report for induction and to Reservists
from the date they receive orders to report for active duty.

It is important to know exactly when the particular protection ends.  In a 1995
case, a former soldier waited 2 years and 1 day after discharge to file a tort action.  The
applicable statute of limitations was 2 years.  The court dismissed the suit holding that
the SSCRA provision tolling statutes of limitation expired on the last day of active
duty, not the following day (the first day of civilian status).38

2-3. Territorial Application; Jurisdiction of Courts; and Form of Procedure

Section 102

(50 U.S.C. App. ' 512)

(1) The provisions of this Act shall apply to the United States, the
several States and Territories, the District of Columbia, and all territory
subject to the jurisdiction of the United States, and to proceedings
commenced in any court therein, and shall be enforced through the usual
forms of procedure obtaining in such courts or under such regulations as may
be by them prescribed.

(..continued)

36Burbach v. Burbach, 651 N.E.2d 1158 (Ind. Ct. App., 1995).

37Diamond v. United States, 344 F.2d 703, 170 Ct. Cl. 166 (1965) (release from
active duty terminates period of military service, and section of Act which halted
operation of statute of limitations during period of military service was not
applicable after release from active duty).

38Hamner v. BMY Combat Systems, 874 F. Supp. 322, 323 (D. Kan., 1995).
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(2) When under this Act any application is required to be made to a
court in which no proceeding has already been commenced with respect to
the matter, such application may be made to any court. 

a. General application.  It is not clear whether Congress intended, by the
language of the first clause of section 102(1), to make the Act specifically applicable to
the governments of the geographical areas mentioned or merely to delineate those
areas within which the Act would have operative force.  The question is now, however,
of small importance.  The provisions of the Act have been held applicable to the
governments and the territories of the geographical areas listed in the statute.

The Attorney General of the United States early advised the Secretary of
Agriculture in unequivocal terms that the Soldiers' and Sailors' Civil Relief Act of 1940
is applicable to all agencies of the Federal government.  In so doing, the Attorney
General recognized, but did not decide between, the two possible interpretations of the
statutory language.  Instead, he invoked the rule of construction that a sovereign is
bound by a statute when the sovereign is a chief party of interest in the statute.  The
Attorney General recognized this rule as an exception to the general rule of statutory
construction that the sovereign is not bound by its own statutes.39

The courts have applied the provisions of the Act to the United States without
exception,40 as well as to State41 and municipal governments.42

Additionally, State courts have applied the Act in its entirety, regardless of
whether a particular provision under which relief is sought has no counterpart in state
law.43

                                               

3940 Ops Att'y Gen 97 (1941).

40See, e.g., Edmonston v. United States, 140 Ct. Cl. 199, 155 F. Supp. 553 (1957)
(Tucker Act); Berry v. United States, 130 Ct. Cl. 33, 126 F. Supp. 190 (1954),
cert. denied, 349 U.S. 938 (1955) (Tucker Act); cf. Abbattista v. United States, 95
F. Supp. 679 (D.N.J. 1951) (Suits in Admiralty Act).

41Parker v. State, 185 Misc. 584, 57 N.Y.S.2d 242 (Ct. Cl. 1945).

42Calderon v. City of New York, 184 Misc. 1057, 55 N.Y.S.2d 674 (Sup. Ct.
1945).

43New York Life Ins. Co. v. Litke, 181 Misc. 32, 45 N.Y.S.2d 576 (1943).  See
also State v. Goldberg, 161 Kan. 174, 166 P.2d 664 (1946).
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b. Judicial proceedings.  The second clause of section 102(1) makes the Act
applicable to proceedings commenced in any court within a geographical area over
which the United States has jurisdiction.  Section 101(4) defines the term "court" as
any competent Federal or State court, whether or not it is a court of record.  The third
clause of section 102(1) allows courts to handle proceedings involving the Act either
by use of "the usual forms of procedure" or "under such regulations as may be by them
prescribed."  For purposes of Federal jurisdiction, however, the Act does not present a
Federal question.  In Davidson v. General Finance Corporation, 44 the court held that
an action against a finance company for alleged fraudulent conversion of an automobile
sold at a sheriff's sale, following the company's foreclosure of a conditional sales
contract, was a common-law action only incidentally involving the Act.  In Garramone
v. Romo, et. al,45 a plaintiff asserted his rights under the SSCRA as part of a civil rights
action under 42 U.S.C. Section 1983.  The SSCRA, while not a jurisdictional statute,
may be effectively combined with other causes of action as an equitable argument.

With the exception of section 205, the Act makes no reference to
administrative proceedings.  In those few cases where this issue has been raised it
appears that administrative proceedings are not covered by the Act.  For example,
in Polis v. Creedon46 the court held that a proceeding before an area rent director
was not a proceeding before a court and that a landlord in the military service had
no protection under the Act.  Unquestionably, however, section 205 of the Act,
which suspends the running of the statute of limitations while a member is in the
military service, is applicable in administrative proceedings.47

                                               

44Davidson v. General Finance Corporation, 295 F. Supp. 878 (D.C. Ga. 1968).

45 Garramone v. Romo, et. al., 94 F.3d 1446 (10th Cir. 1996).

46Polis v. Creedon, 162 F.2d 908 (Em. App. 1947) accord, Hanebuth v. Scott, 111
Colo. 443, 142 P.2d 1008 (1943), modified, 115 Colo. 176, 170 P.2d 530 (1946);
Hanebuth v. Patton, 111 Colo. 447, 142 P.2d 1010 (1943), modified, 115 Colo.
166, 170 P.2d 526 (1946).  (These companion cases dealt with administrative,
departmental police hearings).  But see Kentucky Unemployment Compensation
Comm'n v. Chenault & Orear, 295 Ky. 562, 174 S.W.2d 767 (1943) (dictum).  See
also United States v. Frantz, 220 F.2d 123, (3d Cir.), cert. denied, 349 U.S. 954,
75 S. Ct. 883, 99 L. Ed. 1278 (1955).

47Shell Oil Co. v. Industrial Comm'n, 407 Ill. 186, 94 N.E.2d 888 (1950) (filing of
workmen's compensation claim).
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The SSCRA does not empower district courts to collaterally review, vacate or
impede decisions of state courts.48

2-4. Persons Liable on Service Member's Obligation

Section 103

(50 U.S.C. App. ' 513)

(1) Whenever pursuant to any of the provisions of this Act the
enforcement of any obligation or liability, the prosecution of any suit or
proceeding, the entry or enforcement of any order, writ, judgment, or decree,
or the performance of any other act, may be stayed, postponed, or suspended,
such stay, postponement, or suspension may, in the discretion of the court,
likewise be granted to sureties, guarantors, endorsers, accommodation
makers, and others, whether primarily or secondarily subject to the obligation
or liability, the performance or enforcement of which is stayed, postponed or
suspended.

(2) When a judgment or decree is vacated or set aside in whole or in
part, as provided in this Act, the same may, in the discretion of the court,
likewise be set aside and vacated as to any surety, guarantor, endorser,
accommodation maker, or other person whether primarily or secondarily
liable upon the contract or liability for the enforcement of which the judgment
or decree was entered.

(3) Whenever, by reason of the military service of a principal upon a
criminal bail bond the sureties upon such bond are prevented from enforcing
the attendance of their principal and performing their obligation the court
shall not enforce the provisions of such bond during the military service of the
principal thereon and may in accordance with principles of equity and justice
either during or after such service discharge such sureties and exonerate the
bail.

(4) Nothing contained in this Act shall prevent a waiver in writing of
the benefits afforded by subsections (1) and (2) of this section by any surety,
guarantor, endorser, accommodation maker, or other person whether
primarily or secondarily liable upon the obligation or liability, except that no
such waiver shall be valid unless it is executed as an instrument separate from

                                               

48Shatswell v. Shatswell, 758 F. Supp. 662 (D. Kan. 1991).  See also Scheidigg v.
Dept. of Air Force, 715 F. Supp. 11 (D.N.H. 1989), aff'd, 915 F.2d 1558 (1st Cir.
1990).
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the obligation or liability in respect of which it applies, and no such waiver
shall be valid after the beginning of the period of military service if executed
by an individual who subsequent to the execution of such waiver becomes a
person in military service, or if executed by a dependent of such individual,
unless executed by such individual or dependent during the period specified in
section 106. 

a. Primarily and secondarily.  Sections 103(1) and 103(2) provide those
persons who are either primarily or secondarily liable with a service member on an
obligation or liability with the same rights to delay actions and vacate judgments
available to service members.  Specifically, these sections allow the court in its
discretion to grant stays, postponements, or suspensions of suits or proceedings to
sureties, guarantors, endorsers, accommodation makers, and others.

In considering whether to grant the stay to a co-obligor, the courts have applied a
number of tests.  In Modern Industrial Bank v. Zaentz49 the court specified that co-
obligors are entitled to a stay only if the service member is a party to the action and the
action has been stayed as to the service member.  In Tri-State Bonding Co. v. State50

the court held that a surety could not obtain a stay unless he could show that the
principal was in the military service on the date the principal was scheduled to appear,
that an unsuccessful effort to secure the principal's appearance had been made, and that
the principal's military service prevented his attendance on that date.  Finally, a Georgia
court held that where liability is joint and several and the action is brought against an
accessible civilian party, the proceedings will not be stayed unless the service member is
a party to the action.51

In exercising their discretion "the courts are primarily influenced by two
considerations:  first, whether the man in service is able to appear and defend, and
second, whether a default on an obligation by reason of the change in his income will
lead to an unjust forfeiture."52  The right to open a judgment taken against a person in

                                               

49Modern Industrial Bank v. Zaentz, 177 Misc. 132, 29 N.Y.S.2d 969 (N.Y. City
Munic. Ct. (1941)).

50Tri-State Bonding Co. v. State, 567 S.W.2d  937 (Ark. 1978).

51Hartsfield Co. v. Whitfield, 71 Ga. App. 257, 30 S.E.2d 648 (1944).  But see
Akron Auto Finance Co. v. Stonebraker, 66 Ohio App. 507, 35 N.E.2d 585
(1941).

52Note, 9 U. Chi. L. Rev. 348, 349 (1942).
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the military service is reserved to that person only and is not available to a judgment
co-debtor.53

Courts differ concerning the propriety of granting stays when the defendant
service member is protected by insurance and might be considered as only nominally a
party to the suit.  In Boone v. Lightner,54 the Supreme Court recognized this problem
when it stated that:  “a nominal defendant's absence in the military service . . . might be
urged by the insurance company, the real defendant, as a grounds for deferring the trial
until after the war”.55  In those cases where the issue has been litigated, the courts have
taken several approaches:  (1) granting the stay,56 (2) granting the stay on condition
that the insurer post a bond,57 or (3) simply denying the stay on the grounds that an
insurance company should not be permitted to use the protection of the Act as a shield
to postpone or escape liability.58  In one instance, the court agreed that it could grant
stays of proceedings to sureties, guarantors, and other persons primarily or secondarily
liable when proceedings have been stayed as to one in the military service.  The court
determined, however, that a stay is not warranted in the cases of primary or secondary
obligors unless it is apparent that denial of the stay would leave the civil rights of the
person in the military service unprotected.59  More recently, an appellate court reversed
a trial court that refused a stay to a service member when the limit of his insurance
coverage was less than the amount demanded by the plaintiff.60  Another court
concluded, however, that it was an abuse of discretion to deny a request for
                                               

53J. C. Penney v. Oberpidler, 163 S.W.2d 1067 (Tex. Civ. App. 1942), rev'd on
another ground, 141 Tex. 128, 170 S.W.2d 607 (1943).

54Boone v. Lightner, 319 U.S. 561, 569, reh'g denied, 320 U.S. 809 (1943)
(emphasis added).

55Id.

56Craven v. Vought, 43 Pa. D&C 482, 4 Mon. Leg. R. 11, 55 York Leg. Rep. 173
(1941).

57Royster v. Lederle, 128 F.2d 197 (6th Cir. 1942).  Cf. Childers v. Nicolopoulos,
296 F. Supp. 547 (D.C. Okla. 1969) (defendant not required to post bond
although stay had previously been granted).  See also Swiderski v. Moodenbaugh,
45 F. Supp. 790 (D. Ore. 1942).

58Laperouse v. Eagle Indem. Co., 202 La. 686, 12 So. 2d 680 (1942).

59Register v. Bourguin, 203 La. 825, 14 So. 2d 673 (1943).

60Cox v. Yates, 96 Ga. App. 466, 100 S.E.2d 649 (1957).
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continuance even though the plaintiff would enforce any judgment recovered only
against the proceeds of the insurance policy.61  The modern trend is for courts to look
to the “real defendant”, and deny SSCRA stay coverage to military member defendants
where the plaintiff has agreed to limit tort recovery to defendant insurance policy
coverage limits.62 A well-reasoned opinion in this area is Tabor v. Miller.63  In that
case, although a motion for continuance was ostensibly made on behalf of the military
member, the court held that the real party in interest was the service member's
insurance carrier.  In reaching this decision the court noted that although the plaintiff's
claim exceeded the service member's policy limits, his insurance carrier had rejected a
settlement offer within those limits.  The court concluded that the service member's
absence had not materially affected the conduct of the defense, and upheld the lower
court's decision to deny the requested continuance.

b. Codefendants.  As previously indicated, a proceeding stayed as to a service
member may also be stayed as to others primarily or secondarily subject to the same
liability.  In section 204, however, the Act also allows a court to proceed against other
codefendants, notwithstanding a stay as to the service member. 

A Washington state appellate court was presented with the problem of a service
member driving a vehicle owned by his father.  They were named as codefendants in a
negligence action.  The incident giving rise to the suit was witnessed only by the
plaintiff and the absent service member-son.  The trial court stayed the proceedings as
to the son but denied a stay to the father, who was independently liable under the
doctrine of imputed negligence.  The appellate court held that the denial was within the
trial court's discretion.64

c. Criminal bail bond sureties.  The language of section 103(3) prescribes that
the court "shall not enforce the provisions of a criminal bail bond during the military
service of the principal" and “may in accordance with the principles of equity and
justice either during or after such service discharge such sureties and exonerate the

                                               

61Rutherford v. Bentz, 345 Ill. App. 532, 104 N.E.2d 343 (1952).

62 Underhill v. Barnes, 288 S.E.2d 905 (Ga. Ct. App. 1982); Hackman v. Postel,
675 F. Supp. 1132 (N.D. Ill. 1988).

63Tabor v. Miller, 369 F. Supp. 647, (D. Pa.) aff'd, 389 F.2d 645 (3d Cir.), cert.
denied, Stearns v. Tabor, 391 U.S. 915, 88 Sup. Ct. 1810, 20 L. Ed. 2d 654
(1968) (defendant did not state that it would be impossible for him to appear at
trial, and did not suggest that trial be held during his Christmas leave).

64State ex rel. Frank v. Bunge, 16 Wash. 2d 358, 133 P.2d 515 (1943).
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bail."  In United States v. Jeffries65 the court held that because there was no doubt that
the principal was in the military, it was without authority to forfeit the bail bond and
issue a warrant of arrest.  Subsection 103(3) was mandatory in that case.  A New York
court took this one step further and held the bond could not be forfeited if the principal
was in the service even if he were on furlough at the time he was required to appear.66 
In Ex Parte Moore,67 however, an Alabama court concluded that military service alone
was insufficient to prevent forfeiture of the bail bond without a further showing that
military service prevented the principal from attending the trial.  In this regard, state
courts will ordinarily require the surety not only to show that the principal is in the
military, but also to demonstrate an effort to secure the principal's attendance.68  In
cases in which the principal was discharged four months before default69 or was not
inducted until almost six months after he was required to appear,70 the surety could not
avoid forfeiting the bail bond under subsection (3) of this section.

                                               

65United States v. Jeffries, 140 F.2d 745 (7th Cir. 1944).

66People v. Correa, 181 Misc. 1019, 43 N.Y.S.2d 266 (1943).

67Ex Parte Moore, 244 Ala. 28, 12 So. 2d 77 (1943).

68See, e.g., State v. Benedict, 234 Iowa 1178, 15 N.W.2d 248 (1944); People v.
Continental Gas Co., 284 App. Div. 944, 134 N.Y.S.2d 742 (1954), rev'd 205
Misc. 5, 126 N.Y.S.2d 127 (Sup. Ct. 1953); Cumbie v. State, 367 S.W.2d 693
(Tex. Civ. App. 1963).

69United States v. Carolina Gas Ins. Co., Ill., 237 F.2d 451 (7th Cir. 1956).

70State v. Benedict, 234 Iowa 1178, 15 N.W.2d 248.
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2-5. Extension of Benefits to Citizens Serving With Forces of War Allies

Section 104

(50 U.S.C. App. ' 514)

Persons who serve with the forces of any nation with which the United
States may be allied in the prosecution of any war in which the United States
engages while this Act remains in force and who immediately prior to such
service were citizens of the United States shall, except in those cases provided
for in section 512, be entitled to the relief and benefits afforded by this Act if
such service is similar to military service as defined in this Act, unless they are
dishonorably discharged therefrom, or it appears that they do not intend to
resume United States citizenship. 

Sections 104 and 512 of the Act are basically the same in language and attempt to
accomplish the same goals.  Section 104 covers all the sections of the Act except those
contained in sections 501 to 511 inclusive.  Section 512 fills this gap and extends the
benefits of these eleven sections in Article V to the same persons as stated in section
104.  The only appreciable difference between sections 104 and 512 is that section 512
extends the benefits of sections 501-511 to those who die in the service of the armed
forces of an allied nation or who die as a result of such service while section 104 does
not.

The thrust of sections 104 and 512 is to allow those persons who serve in the
armed forces of nations that are allied with the United States in the prosecution of war
against a common enemy to receive the protective features of the Act to the same
extent as soldiers in the armed forces of the United States.

Both sections contemplate that those who serve in allied armed forces will resume
citizenship sometime after their service with these allied forces.  In a set of
circumstances involving section 104, a United States citizen serving in a foreign armed
force allied to the United States in the prosecution of any war would get the benefits of
all the sections of the Act, with the exception of sections 501 to 511, as long as he/she
received an honorable discharge from the allied armed force.  Arguably, the present
statutory requirement of section 104 that the former citizen must intend to resume
United States citizenship before section 104 would be operative could be avoided as a
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result of the Supreme Court decision in Afroyim v. Rusk.71  Section 512 of the Act
would likewise be affected.

2-6. Extension of Benefits to Persons Ordered to Report for Induction or
Military Service

Section 106

(50 U.S.C. App. ' 516)

Any person who has been ordered to report for induction under the
Military Selective Service Act (50 U.S.C. App. ' 451 et seq.), as amended,
shall be entitled to the relief and benefits accorded persons in military service
under articles I, II, and III of this Act during the period beginning on the date
of receipt of such order and ending on the date upon which such person
reports for induction; and any member of a Reserve Component of the
Armed Forces who is ordered to report for military service shall be entitled to
such relief and benefits during the period beginning on the date of receipt of
such order and ending on the date upon which such member reports for
military service or the date on which the order is revoked, whichever is
earlier. 

Congress added section 106 to the Act in 1942 with the express intent of
providing draftees and enlisted reservists ordered to active duty with the benefits of the
first three articles of the Act [50 U.S.C. '' 510-36 (1946)] in the period between the
time they received orders to active duty and the time when they reported for duty.  The
Selective Training and Service Act of 1940, as amended, and mentioned in section 106,
has been replaced by similar updated provisions.  The 1991 amendments provided
coverage to any member of a Reserve Component, officer as well as enlisted, from the
time he or she received orders to report for active duty.

Persons ordered to active duty under the draft law report in accordance with the
Military Selective Service Act.72  An individual ordered to report for induction is within

                                               

71Afroyim v. Rusk, 387 U.S. 253 (1967) (Congress has no power under the
Constitution to divest a person of his United States citizenship absent his voluntary
renunciation thereof).

7250 U.S.C. App. '' 451, 453, 454, 455, 456, 458-471a (1988 & Supp. V 1994).
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the purview of section 106 even though the induction process has not been
completed.73

2-7. Waiver of Benefits of the Act

Section 107

(50 U.S.C. App. ' 517)

Nothing contained in this Act shall prevent--

(a) the modification, termination, or cancellation of any contract,
lease, or bailment or any obligation secured by mortgage, trust, deed, lien, or
other security in the nature of a mortgage, or

(b) the repossession, retention, foreclosure, sale, forfeiture, or taking
possession of property which is security for any obligation or which has been
purchased or received under a contract, lease, or bailment,

pursuant to a written agreement of the parties thereto including the person in
military service concerned, or the person to whom section 106 [App. ' 516] is
applicable, whether or not such person is a party to the obligation), or their
assignees, executed during or after the period of military service of the person
concerned or during the period specified in section 106 [App. ' 516]. 

Congress added this section of the Act in 1942.  It was designed to induce service
members and their creditors to adjust their rights privately and to make it clear that no
restrictions have been placed upon the usual right of the parties to re-negotiate an
obligation.  This section expressly permits foreclosures.74

While service members might waive, in writing, certain benefits of the Act, they do
not thereby waive all other rights under the Act.  For example, re-negotiating a
conditional sales contract will not waive the right, in the event of default, to regain
                                               

73See, e.g., Clements v. McLeod, 155 Fla. 860, 22 So. 2d 220 (1945); J.C.H.
Service Station v. Patrikes, 181 Misc. 401, 46 N.Y.S.2d 288 (1944); Ostrowski v.
Barczynski, 211, 24 Erie County L.J., 45 Pa. D&C 451 (C.P. 1942).

74Brown v. Gerber, 495 P.2d 1160 (Colo. 1972) (permitting foreclosure of trust
deed on encumbered property acquired after purchaser had commenced his period
of military service).
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possession as prescribed by sections 301 and 303.75  Additionally, when litigating the
legality of the seizure, the service member does not waive the tolling of the statute of
limitations as provided by section 205 of the Act.76

2-8. Transfers to Take Advantage of the Act

Section 600

(50 U.S.C. App. ' 580)

Where in any proceeding to enforce a civil right in any court it is made to
appear to the satisfaction of the court that any interest, property, or contract
has since October 17, 1940, been transferred or acquired with intent to delay
the just enforcement of such right by taking advantage of this Act, the court
shall enter such judgment or make such order as might lawfully be entered or
made, the provisions of this Act to the contrary notwithstanding. 

This section emphasizes the equitable nature of the Act and is designed to prevent
its abuse.  Debtors who are ineligible to receive the benefits of the Act are deprived of
the opportunity to secure these benefits through colorable transfers or assignments to
persons who are or may become service members.

The pivotal issue in the few decisions interpreting this section is the existence of an
intent to delay or defeat the enforcement of rights.  A court in Oklahoma held that
reassignment of an interest in an oil and gas lease containing a nine month drilling
provision to a person who had received orders to active duty, 6 weeks before
reporting, was a transfer to take advantage of the Act.77  Similarly, when a corporation
transferred mortgaged real estate, upon which it had not met previous payments, to
one of its owners and officers on the day he entered military service, the court denied
protection under the Act.78

                                               

75S & C Motors v. Carden, 223 Ark. 164, 264 S.W.2d 627 (1954).

76Harris v. Stem, 30 So. 2d 889 (La. App. 1947). 

77Lima Oil & Gas Co. v. Pritchard, 92 Okla. 113, 218 Pac. 863 (1923) (1918 Act).

78Ninth Fed. Sav. & Loan Ass'n v. Parkway West Corp., 182 Misc. 919, 48
N.Y.S.2d 762 (Sup. Ct. 1943), cf. Sullivan v. State Bar, 28 Cal. 2d 488, 170 P.2d
888 (1946).
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2-9. Certification of Period of Military Service--Treatment of Missing Persons

Section 601

(50 U.S.C. App. ' 581)

(1) In any proceeding under this Act a certificate signed by The
Adjutant General of the Army as to persons in the Army or in any branch of
the United States service while serving pursuant to law with the Army of the
United States, signed by the Chief of Naval Personnel as to persons in the
United States Navy or in any branch of the United States service while
serving pursuant to law with the United States Navy, and signed by the
Commandant, United States Marine Corps, as to persons in the Marine
Corps, or in any other branch of the United States service while serving
pursuant to law with the Marine Corps, or signed by an officer designated by
any of them, respectively, for the purpose, shall when produced on prima
facie evidence as to any of the following facts stated in such certificate:

That a person named has not been, or is, or has been in military service;
the time when and the place where such person entered military service, his
residence at that time, and the rank, branch, and unit of such service that he
entered, the dates within which he was in military service, the monthly pay
received by such person at the date of issuing the certificate, the time when
and the place where such person died in or was discharged from such service.

(2) It shall be the duty of the foregoing officers to furnish such
certificate on application, and any such certificate when purporting to be
signed by any one of such officers or by any person purporting upon the face
of the certificates to have been so authorized shall be prima facie evidence of
its contents and of the authority of the signer to issue the same.

(3) Where a person in military service has been reported missing he
shall be presumed to continue in the service until accounted for, and no
period herein limited which begins or ends with the death of such person shall
begin or end until the death of such person is in fact reported to or found by
the Department of Defense, or any court, or board thereof, or until such
death is found by a court of competent jurisdiction.  No period herein limited
which begins or ends with the death of such person shall be extended hereby
beyond a period of six months after the time when this Act ceases to be in
force. 

In a proceeding involving section 205 of the Act, a properly authenticated
certificate of service in the United States Marine Corps was prima facie evidence of the



JA 260 - The Soldiers’ and Sailors’ Civil Relief Act Guide

2-21

fact of the service.79  Subsection 601(3) creates the presumption that when persons in
the military service are reported missing, they will be deemed to have continued in the
service until they are accounted for.

Cases involving missing persons, affected by section 601(3), should be viewed in
conjunction with Chapter 10 of Title 37, United States Code.80

2-10. Power of Attorney

Section 701

(50 U.S.C. App. ' 591)

(a) Extension for period person in missing status.

Notwithstanding any other provision of law, a power of attorney which--

(1) was duly executed by a person in the military service who is
in a missing status (as defined in section 551(2) of Title 37, U.S. Code);

(2) designates that person's spouse, parent, or other named
relative as his attorney in fact for certain specified, or all, purposes; and

(3) expires by its terms after that person entered a missing
status, and before or after the effective date of this section; shall be
automatically extended for the period that the person is in a missing status.

(b) Limitation on extension.

No power of attorney executed after the effective date of this section by
a person in the military service may be extended under subsection (a) of this
section if the document by its terms clearly indicates that the power granted
expires on the date specified even though that person, after the date of
execution of the document, enters a missing status.

(c) This section applies to the following powers of attorney
executed by a person in military service or under a call or order to report for

                                               

79Betha v. Martin, 188 F. Supp. 133, 134 (E.D. Pa. 1960); Van Doeran v. Pelt,
184 S.W.2d 744 (Mo. App. 1945).

8037 U.S.C.A.  §§ 551-559 (West 1997).
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military service (or who has been advised by an official of the Department of
Defense that such person may receive such a call or order):

(1) a power of attorney that is executed during the Vietnam era
(as defined in section 101(29) of Title 38, United States Code). 

(2) a power of attorney that expires by its terms after July 31,
1990.

2-11. Revocation of Interlocutory Orders

Section 602

(50 U.S.C. App. ' 582)

Any interlocutory order made by any court under the provisions of this
Act may, upon the court's own motion or otherwise, be revoked, modified, or
extended by it upon such notice to the parties affected as it may require. 

The wording of this section is straightforward and unambiguous.  It permits a
court that has issued an interlocutory order under any of the sections of the Act to
revoke, modify, or extend such an order on its own motion or otherwise.  This section
has relevance when read together with other sections that allow a court to grant certain
relief and then allow the court to make "such other orders as may be just."  For
example, section 300, which deals with eviction and distress, allows a court to grant a
three-month stay of eviction proceedings or to "make such other orders as may be
just."  Thus, the court could issue whatever interlocutory orders its rules of procedure
allowed in such a proceeding if it found that such an order would be "just" to all the
parties involved.  The language in section 300 appears to authorize the kind of
interlocutory order contemplated by Congress in section 602 of the Act.  Sections 200,
301, 302, and 305 are other sections of the Act that contain language that allows a
court to issue interlocutory orders.  Those orders also can be "revoked, modified, or
extended" by section 602.

2-12. Separability of Provisions

Section 603

(50 U.S.C. App. ' 583)

If any provision of this Act, or the application thereof to any person or
circumstances, is held invalid, the remainder of the Act, and the application of
such provision to other persons or circumstances shall not be affected
thereby. 
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2-13. Termination Date

Section 604

(50 U.S.C. App. ' 584)

This Act shall remain in force until May 15, 1945, except that should the
United States be then engaged in a war, this Act shall remain in force until
such war is terminated by a treaty of peace proclaimed by the President and
for six months thereafter.  Whenever under any section or provision of this
Act a proceeding, remedy, privilege, stay, limitation, accounting, or other
transaction has been authorized or provided with respect to military service
performed prior to the date herein fixed for the termination of this Act, such
section or provision shall be deemed to continue in full force and effect so
long as may be necessary to the exercise or enjoyment of such proceeding,
remedy, privilege, stay, limitation, accounting, or other transaction. 

The Soldiers' and Sailors' Civil Relief Act was to end on the later of the following
two dates:  15 May 1945 or six months after a treaty of peace ending World War II
was proclaimed by the President of the United States.  In 1948, as an added provision
of the Universal Military Training and Service Act, Congress stated that the Soldiers'
and Sailors' Civil Relief Act was to continue in force until it was "repealed or otherwise
terminated by a subsequent Act of Congress. . . ."81

Congress has not repealed or terminated the Soldiers' and Sailors' Civil Relief Act
of 1940 and, therefore, the Act continues in effect.

                                               

8150 U.S.C. App. ' 464 (1988).
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Chapter 3

General Relief:  Default Judgments, Affidavits, Bonds, Attorneys for Persons in Service,
Stays of Proceedings, Statute of Limitations, Interest Rates

3-1. Purpose and Scope 

This chapter examines the general relief provisions of the Act applicable when a default
judgment is taken or sought against a service member whose ability to participate in the judicial
proceeding is materially affected by military service.

3-2. Procedure Upon Default by Defendant

Section 200(1)

(50 U.S.C. App. ' 520)

In any action or proceeding commenced in any court, if there shall be a
default of any appearance by the defendant, the plaintiff, before judgment shall file
in the court an affidavit setting forth facts showing that the defendant is not in
military service.  If unable to file such affidavit plaintiff shall in lieu thereof file an
affidavit setting forth either that the defendant is in the military service or that
plaintiff is not able to determine whether or not defendant is in such service.  If an
affidavit is not filed showing that the defendant is not in the military service, no
judgment shall be entered without first securing an order of court directing such
entry, and no such order shall be made if the defendant is in such service until after
the court shall have appointed an attorney to represent defendant and protect his
interest, and the court shall on application make such appointment.  Unless it
appears that the defendant is not in such service, the court may require, as a
condition before judgment is entered, that the plaintiff file a bond approved by the
court conditioned to indemnify the defendant, if in military service, against any loss
or damage that he may suffer by reason of any judgment should the judgment be
thereafter set aside in whole or in part.  And the court may make such other and
further order or enter such judgment as in its opinion may be necessary to protect
the rights of the defendant under this Act.  Whenever, under the laws applicable
with respect to any court, facts may be evidenced, established, or proved by an
unsworn statement, declaration, verification, or certificate, in writing, subscribed
and certified or declared to be true under penalty of perjury, the filing of such an
unsworn statement, declaration, verification, or certificate shall satisfy the
requirement of this subsection that facts be established by affidavit. 

a. Affidavit.  Section 200(1) of the Act provides that before judgment in any action in
any court, if there is a default of any appearance by the defendant, the plaintiff must file an
affidavit stating facts showing whether the defendant is in military service.

(1) When required.  The Act is clear that this subsection applies to any civil
action or proceeding in any court. There has been little controversy on this point, although one
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Ohio decision ruled that presentation of a will for probate was not an adversary proceeding and
interested parties need not appear before the court.  Therefore, the court did not require an
affidavit by the plaintiff (petitioner) when the minor son of the deceased was in military service.1 
The court held that the Soldiers' and Sailors' Civil Relief Act applies when service members are
sued as defendants but does not apply to "in rem" proceedings that are not against named
defendants.2  Nevertheless, the great majority of decisions have included probate cases within the
scope of this subsection.3

The plaintiff must file an affidavit where there is a default of any appearance by the
defendant.  The courts have agreed that "any appearance" means any appearance whatsoever.4 
Defendants have argued that they could appear specially for the purpose of testing the court's
jurisdiction without losing the benefits of this section.  In one response to this argument, the court
stated:  "[t]he benefits of [50 U.S.C. App.] section 520 are made to depend on an absence of any
appearance, which includes a special as well as a general appearance.  So, whether the appearance
made was special or general is not material to the question.5  In dealing with the question of the
meaning of "any appearance," another court held:

Consideration of the meaning of the phrase "any appearance" is sometimes
required.  The 1918 Act used the words "an appearance" but in the 1940 Act the
phrase was broadened to read "any appearance".  The word "appearance" is
defined in Webster's New Int. Dict. 2d Ed., 1940, as meaning in law, "the coming
into court of a party summoned in an action either by himself or by his attorney." 
Technically there are several different kinds and methods of appearance.  See Am
Jur, appearances, section 1, etc.  A default of any appearance by the defendant
means a default in any one of several ways of making an appearance.  "Any"
applies to every individual part without distinction.6

                                               

1Case v. Case, 124 N.E.2d 856 (Ohio Probate Ct. 1955).

2Id.

3See, e.g., In re Ehlke's Estate, 250 Wisc. 583, 27 N.W.2d 754 (1947); In re Cool's Estate, 19
N.J. Misc. 236, 18 A.2d 714 (1941); Lavender v. Gernhart, 201 Md. 92, 92 A.2d 751 (1952); In
re Larson, 81 Cal. App. 2d 258, 183 P.2d 688 (1947).

4See, e.g., Blankenship v. Blankenship, 263 Ala. 297, 82 So. 2d 335 (1955); Reynolds v.
Reynolds, 21 Cal. 2d 580, 134 P.2d 251 (1943); In re Cool's Estate, 19 N.J. Misc. 236, 18 A.2d
714.

5Blankenship v. Blankenship, 263 Ala. at 303, 82 So. 2d at 340.  See also Cloyd v. Cloyd, 564
S.W.2d 337 (Mo. App. 1978).

6In re Cool's Estate, 19 N.J. Misc. at 238, 18 A.2d at 716-17.
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It appears that any act before the court by a defendant-service member, or the defendant's
attorney, will constitute an appearance depriving the service member of the benefits of section
200.  In Blankenship v. Blankenship,7 defendant's counsel filed an affidavit asking the court to
quash the complaint and the service or continue the cause.  In Reynolds v. Reynolds8 the
defendant's counsel filed a motion to dismiss for lack of jurisdiction.  In Vara v. Vara9 the
defendant filed a motion to quash service.  In each of these cases, the court held that the service
member made an appearance.

Upon receiving service of process in an overseas area, a service member sometimes writes
a letter to the court or sends a telegram asking for protection under the Act.  Such an informal
communication should not be classified as an "appearance" by the courts.10  The same is true of a
legal-appearing document prepared by a military legal assistance officer and mailed to the court.11

 In practice, however, at least two state courts have held that a letter from a legal assistance
attorney invoking the Act and requesting a stay constituted an appearance.12  This appearance
waived the service member's protection against a default judgment.

The requirement for the court to appoint an attorney to represent a defaulting defendant-
service member is discussed later in this chapter.  Nothing a court appointed attorney does
personally can amount to an appearance on behalf of a service member, as far as the provisions of
section 200 are concerned.13  This is true for two reasons.  First, although counsel is appointed
when there is a default of appearance, the appointment does not change that fact; and second, the

                                               

7Blankenship v. Blankenship, 263 Ala. 297, 82 So. 2d 335.

8Reynolds v. Reynolds, 21 Cal. 2d 580, 134 P.2d 251.

9Vara v. Vara, 14 Ohio 2d 261, 171 N.E.2d 384 (1961).

10Rutherford v. Bentz, 354 Ill. App. 532, 104 N.E.2d 343 (1952); Marriage of Lopez, 173 Cal.
Rptr. 718, 721 (Cal. App. 1981).

11Bowery Savings Bank v. Pellegrino, 185 Misc. 912, 58 N.Y.S.2d 771 (Sup. Ct. 1945); Kramer
v. Kramer, 668 S.W. 457 (Tex. Ct. App. 1984).

12Skates v. Stockton, 140 Ariz. 505, 683 P.2d 304 (Ariz. Ct. App. 1980); Artis-Wergin v. Artis-
Wergin, 444 N.W.2d 750 (Wis. Ct. App. 1989) (letter from legal assistance attorney requesting a
stay constituted an appearance; letter failed to invoke SSCRA).  But see Kasubuski v. Kasubaski,
1996 Wis. App. LEXIS 1014 (Wis. Ct. App. 1996) (unpublished) [Court suggests that Artis
Wergin was wrongly decided.]  See also Michael A. Kirtland, Civilian Representation of the
Military C*L*I*E*N*T, 58 ALA. LAW. 288, 289 (Sep. 1997).

13See, e.g., Rutherford v. Bentz, 345 Ill. App. 532, 104 N.E.2d 343; In re Ehlke's Estate, 250
Wisc. 583, 27 N.W.2d 754 (1947).
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appointed counsel cannot waive any of the defendant's rights and one of these is the right to apply
to reopen a judgment entered in default of appearance.14

(2) Content.  Subsection 200(1) states that the plaintiff's affidavit shall set forth
facts showing that the defendant is not in military service.  This should require more than a
statement that the defendant is not in the service.  Some facts are required before the court will
enter a default judgment.15  If the defendant is in service, the plaintiff should so state in the
affidavit.  If the plaintiff cannot determine whether defendant is in the service, the plaintiff must so
state in the affidavit.

The last provision of subsection 200(1) permits an unsworn statement, declaration,
verification, or certificate in writing to take the place of an affidavit as long as it is subscribed and
certified or declared to be true under penalty of perjury and is permitted by the rules of court.  An
Idaho court held that a verified complaint containing statements as to the defendant's military
status complied with the statutory requirement for an affidavit.  The court stated that the essential
element was that the allegation was made under oath.16  In United States v. Kaufman,17 the court
held that documents presented in support of default judgments were an "affidavit" for purposes of
prosecution under section 520(2) of the Act, even though the defendant did not actually swear to
the written statements.

(3) Persons protected.  Occasionally, a civilian defendant determines that the
plaintiff failed to file an affidavit as to the defendant's military status and alleges that his rights
have been violated and the default judgment should be vacated.  In this situation, a Michigan
court pointed out that plaintiff's failure to file an affidavit of nonmilitary service before taking
default judgment did not prejudice defendants who were admittedly not in military service at the

                                               

14See Kerig, The Absent Defendant and the Federal Soldiers' and Sailors' Civil Relief Act, 33
N.Y.U.L. Rev. 975, 981 (1958).

15See United States v. Simmons, 508 F. Supp. 552 (E.D. Tenn. 1980) (court required more than a
statement that no interested parties were in the military service).  See also Mill Rock Plaza
Associates v. Lively, 580 N.Y.S.2d 815, 153 Misc.2d 254 (N.Y. City Civ. Ct. 1990); Attorney
Grievance Commission v. Kemp, 641 A.2d 510, 515-16 n. 10 (Md. 1994) [Improper non-military
service affidavit can lead to disciplinary action.]; In re Montano, 192 B.R. 843 (Br. D. Md. 1996);
United States v. Parsons, 1997 U.S. Dist. LEXIS 18002 (M.D. Fl. 1997) (unpub.)[Affidavit must
state personal knowledge of the facts, more than "upon information and belief"].

16Bedwell v. Bedwell, 68 Idaho 405, 195 P.2d 1001 (1948).

17United States v. Kaufman, 453 F.2d 306 (2d Cir. 1971).
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time the default was entered.18  The courts have agreed that the affidavit requirement protects
only the military defendant who cannot appear in defense.19

(4) Effect of not filing affidavit.  Subsection 200(1) of the Act spells out
several consequences of a plaintiff's failure to file an affidavit of nonmilitary
service.  If such an affidavit is not filed, a court will not enter default
judgment until the plaintiff meets the Act's requirementsAnother
consequence of failure to file an affidavit is that a subsequent default
judgment is voidable and can be reopened at a later date on application by
the defendant under certain conditions.20  In jurisdictions where few
military members reside, counsel often do not file the nonmilitary service
affidavit in default cases, as the courts routinely ignore the requirement. 
This problem exists because very few defendants in those jurisdictions are
military members, and if a default is wrongly approved, the judgment may
be reopened.  Also there are no effective sanctions against attorneys that
fail to file the affidavit, or judges that approve default judgments without
the nonmilitary service affidavit.21 

Until a service member moves to reopen, however, the judgment is valid and
binding and entitled to recognition under the principles of full faith and credit.22  In the
Ohio case of Thompson v. Lowman,23 the court said,

                                               

18Haller v. Walczak, 347 Mich. 292, 79 N.W.2d 622 (1956).

19See, e.g., Vision Service Plan of Penn. v. Penn. AFSCME Health and Welfare Fund, 326 Pa.
Supr. 474, 474 A.2d 339 (Pa. Super. Ct. 1984); Poccia v. Benson, 99 R.I. 364, 208 A.2d 102
(1965).

20Akers v. Bonifasi, 629 F. Supp. 1212 (M.D. Tenn. 1984).  But cf. Interinsurance Exchange
Auto. Club v. Collins, 37 Cal. Rptr.2d 126 (Cal. App. 1994)  (Clerk of court may not refuse to
enter a default on the ground that the plaintiff failed to include an affidavit or declaration of
military service with the pleadings, since the SSCRA requires only that the affidavit be entered
prior to entry of final default judgment).

21 Lieutenant Colonel Craig L. Reinold, Note, The Soldiers' and Sailors' Civil Relief Act: Due
Process for Those Who Defend Due Process, The Army Lawyer, December 1995, at 64; and
Major Mary Hostetter, Note, Using the Soldiers' and Sailors' Civil Relief Act to Your Clients'
Advantage, The Army Lawyer, December 1993, at 34, 38-39.

22Courtney v. Warner, 290 So. 2d 101 (Fla. App. 1974).

23Thompson v. Lowman, 108 Ohio App. 453, 155 N.E.2d 258, aff'g, 155 N.E.2d 250 (Ohio C.P.
1958).
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It will be observed that the filing of the military affidavit is not
made a jurisdictional matter.  The Act authorizes entry of judgment
notwithstanding the absence of the affidavit when an order of court
directing such entry has been secured.  The failure to file such
affidavit does not affect the judgment, and is only an irregularity. . .
.  When the judgment is rendered without filing the requisite
affidavit, the courts have uniformly ruled that the judgment is not
void, but only voidable, subject to being vacated at the instance of
the service member, but only upon proper showing that he has been
prejudiced by reason of his military service in making defense.24

b. Court appointed attorney.  Section 200(1) of the Act requires that if the plaintiff
does not file an affidavit showing that the defendant is not in military service, the court shall
appoint an attorney to represent the defendant and to protect defendant's interests before entering
a default judgment.  The 1960 amendments to the Act changed this wording from "may appoint"
to "shall appoint," making this a mandatory requirement.25  The sentence in subsection 200(1),
which requires the court to appoint an attorney, also contains the phrase, "if the defendant is in
such service."  When the plaintiff files an affidavit stating that defendant is in service, or stating
that plaintiff is unable to determine if defendant is in service, the court must make findings as to
whether defendant is in military service.  Then, if the defendant is in service, the court must
appoint an attorney.

None of these provisions apply unless the defendant has defaulted of any appearance
whatsoever.  Therefore, if the defendant has appointed an attorney to represent him/her in the
case, this section will not apply.  For example, the California Supreme Court held that the
provisions of this section were designed to protect defendants in military service who do not
appear by ensuring appointment of attorneys to represent them.  The section did not protect a
defendant who had appointed his own attorneys to protect his interests.26  An interesting situation
can arise when a service member retains an attorney from previous, related litigation.  In such a
situation, the California court ruled that, where notice of a wife's motion to modify a support
order was served upon an absent husband's attorney in the original divorce action, but the
attorney stated he was no longer authorized to represent defendant and had not been able to
communicate with the husband, it was error to fail to appoint an attorney.27  Further information
in this area appears in paragraph 3.4 of this chapter. 

                                               

24Id. at 456, 155 N.E.2d at 261.  See also Hernandez v. King, 411 So.2d 758 (La. Ct. App. 1982);
Krumme v. Krumme, 6 Kan. App. 2d 939 (Ct. App. 1981); Unsatisfied Claim and Judgment Fund
Bd. of Fortney, 264 Md. 246, 285 A.2d 641 (1972); Davidson v. General Finance Corp., 295 F.
Supp. 878, (N.D. Ga. 1968).

2550 U.S.C. App. ' 520 (1988).

26Reynolds v. Reynolds, 21 Cal. 2d 580, 134 P.2d 251.

27Allen v. Allen, 30 Cal. 2d 433, 182 P.2d 551 (1947).
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Failure to appoint an attorney pursuant to this section renders the judgment voidable.  In
Smith v. Davis, 364 S.E. 2d 156 (N.C. Ct. App. 1988), failure of the trial court to appoint
attorney for soldier, without more, did not require reversal but the soldier was entitled to reopen
the default judgment because he showed military service materially affected his ability to defend
and that he had a meritorious defense.28  No provision in the SSCRA directs who pays the court
appointed attorney.29 Failure to appoint an attorney is not an abuse of discretion or reversible
error unless the respondent can show that he was prejudiced by the failure to appoint counsel.30 
The failure of the statute to provide a mechanism to compensate appointed counsel, and the lack
of sanctions for judges who do not appoint SSCRA counsel  to determinemilitary status results in
this section often being ignored by civil courts.

c. Function of the Appointed Attorney. The SSCRA does not inform the appointed
attorney what his or her duties are.  Presumably, the attorney is to act as a guardian for the
interests of the absent service person.  An unpublished opinion in Ohio suggests that the attorney
must make a diligent search to find the “client” and determine if the service person wishes to stay
the proceedings.31

d. Bond requirement.  In addition to requiring the plaintiff to file the appropriate
affidavit and the court to appoint an attorney, subsection 200(1) provides that before entering
judgment the court may require plaintiff to file a bond.  When it appears that the defendant is in
military service the court may require, as a condition to the entry of a default judgment, that the
plaintiff file a bond.  The face amount of the bond may be used to indemnify the defendant against
any loss or damage suffered if the judgment is later set aside.  The court is also permitted to make
any further order or enter such judgment as in its opinion may be necessary to protect the
defendant's rights.

                                               

28  See also Ostrowski v. Pethick, 590 A.2d 1290 (Super. Ct. Pa. 1991) [Judgment valid until
properly attacked by service member]. 

29 State of Alaska ex rel. Dew v. Superior Court, 907 P.2d 14 (Alas. 1995) [Discussion of
payment options for SSCRA counsel]; Barnes v. Winford, 833 P.2d 756 (Colo. App. 1991)
[plaintiff pays for SSCRA counsel]; Dorsey v. McClain, 562 A.2d 1302, 1304 n.2 (Md. App.
1989)(service member may have to pay); United States v. Henagan, 52 F. Supp. 350 (M.D. Ala.
1982);  and Redford v Ramlow, 27 N.W.2d 754 (Wis. 1947), reh'g denied, 28 N.W.2d 884 (Wis.
1947) [Estate pays for SSCRA attorney in will contest].

30 Marriage of Lopez, 173 Cal. Rptr. 718 (Cal. App. 1981) and Wilson v. Butler, 584 So. 2d 414
(Miss. 1991) [Although the Plaintiff had failed to file the required nonmilitary affidavit and the
trial court failed to appoint an SSCRA counsel, the judgment would not be reopened where the
soldier failed to raise a meritorious defense to the paternity action.]

31 State v. Smith, 1994 WL 714505 (Oh. Ct. App., 1994) (unpub.).
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3-3. Penalty for False Affidavit

Section 200(2)

(50 U.S.C. App. ' 520)

Any person who shall make or use an affidavit required under this section,
or a statement, declaration, verification, or certificate certified or declared to be
true under penalty of perjury permitted under subsection (1), knowing it to be
false, shall be guilty of a misdemeanor and shall be punishable by imprisonment not
to exceed one year or by fine not to exceed $1,000, or both. 

Subsection 200(2) provides a criminal sanction for making or using a false affidavit under
section 200(1).32   Filing a false affidavit can also result in attorney disciplinary action for lack of
candor before a tribunal.33  In areas of the country where there are few military members residing,
civil plaintiffs simply do not file SSCRA affidavits in default cases, avoiding the false affidavit
problem. Despite the clear directive of the SSCRA, many courts routinely grant default judgments
even when no affidavit has been filed.  Service members generally do not bother to reopen default
judgments because of the high cost of attorney representation. Plaintiff’s counsel who fail to file a
SSCRA affidavit, , but clearly indicate that they are aware that the respondent is in military
service, e.g., sending a dunning letter to the service member’s commander before initiating suit,
violate their ethical obligation to inform the court of the material fact of the respondent’s military
service, and could be subject to disciplinary action.34

3-4. Court Appointed Attorney

Section 200(3)

(50 U.S.C. App. ' 520)

                                               

32See, e.g., United States v. Kaufman, 453 F.2d 306 (1971).

33 See ABA Model Rules of Professional Conduct Rule 3.3(a)(1) (1993 ed.). Cf. In re Meade-
Murphy, 410 S.E.2d 99 (Ga. 1991) (lawyer who filed garnishment affidavits when cases had
actually been dismissed violated duty of candor).

34 See ABA Model Rules of Professional Conduct Rule 3.3(d) (1993 ed.).  Cf. Egan by Keith v.
Jackson, 855 F.Supp. 765 (E.D. Pa. 1994) (lawyer silently acquiesing in the false statement of an
estate guardian breached duty of candor to tribunal).  See also Dennis, The Model Rules and the
Search for Truth: The Origins and Applications of Model Rule 3.3(d), 8 GEO. J. LEGAL ETHICS
157 (1994) [Rule 3.3(d) is unique in imposing an unqualified duty of disclosure on lawyers, and
offers untapped potential for use by courts and advocates in search for truth].
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In any action or proceeding in which a person in military service is a party
if such party does not personally appear therein or is not represented by an
authorized attorney, the court may appoint an attorney to represent him; and in
such case a like bond may be required and an order made to protect the rights of
such person.  But no attorney appointed under this Act to protect a person in
military service shall have power to waive any right of the person for whom he is
appointed or bind him by his acts. 

a. General.  Subsection 200(3) provides for court appointment of an attorney to
represent a service member who is a party to the action and who has not personally appeared
therein or been represented by an authorized attorney.  This subsection differs from the subsection
200(1) requirement in that this section says the court "may appoint" instead of "shall appoint." 
This is true because this subsection, 200(3), is not referring to a condition which must exist before
a default judgment is entered, but is stating that the court may appoint an attorney at any time
during the proceedings.  Consequently, several questions have arisen concerning court appointed
counsel.

b. Responsibilities of appointed attorney.  When a plaintiff files an affidavit stating
that the defendant is in military service or that the plaintiff cannot determine whether he/she is in
military service and an attorney is appointed to represent this missing defendant, what does the
attorney do?  The attorney is charged by statute with representing the service member and
protecting his/her interest.  One author has noted that an "appointed attorney is under an
obligation to exhaust every reasonable means of establishing contact with the service member
prior to trial date so that some logical course of action can be agreed upon."35  Another writer has
indicated that "local court rules . . . sometime provide that the appointed attorney shall inquire
into defendant's military status and whether his ability to meet his debts has been materially
affected and then report to the court."36  A New York court, in appointing such counsel, said it
was for the purpose of obtaining facts as to whether the soldier's ability to comply with the terms
of the obligation had been materially affected by his military service and to report to the court
thereon or move for a stay in the soldier's behalf.37  In another case, the court stated that the
purpose of the appointed counsel, either required or suggested, is to obtain a stay for the
defendant.38  Of course, if the military defendant is geographically and militarily able, he/she may
desire to cooperate fully in the defense.  This would, then, constitute an appearance and would
deprive him/her of the opportunity to apply to reopen the judgment under subsection 200(4). 
Unless the defendant is able to be present for trial and to testify and fully cooperate in the defense,
the primary purpose of the appointed attorney should be to obtain a stay until the defendant can

                                               

35Kerig, supra note 14 at 980.

36Borden, The Soldiers' and Sailors' Civil Relief Act, 8 PRAC. LAW. 65, 68 (1962).

37Bowery Savings Bank v. Pellegrino, 185 Misc. 912, 58 N.Y.S.2d 771.

38In re Ehlke's Estate, 250 Wisc. 583, 27 N.W.2d 754.
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be present.  The attorney can make this motion without depriving the defendant of the right to
apply to reopen any default judgment that might result.

c. Compensation of appointed attorney.  When a military defendant has defaulted
and the court has appointed an attorney to represent him/her and protect his/her interest, the court
must also address the amount of the attorney's fee and the source of payment. As noted above,
this provision is often ignored by the courts since the statute does not provide an attorney fee
payment mechanism. A New Jersey court opined that:

Ordinarily the services rendered by proctor and counsel so appointed are to
be regarded as a patriotic duty for which no compensation would be expected by
members of a profession deeply imbued by a sense of public responsibility. 
Certainly not as against a party in military service.  However, in cases in which
allowances are commonly made according to the usual probate practice, there
seems no good reason why reasonable compensation should not be awarded.39

Similarly, the Wisconsin Supreme Court held that the appointed attorney should be paid
compensation allowed those in public service and fees ordinarily chargeable between attorney and
client.40  In Barnes v. Winford, 833 P.2d 756 (Colo. App. 1991), the court said the costs were
payable by the plaintiff.  In a case involving a will contest, the court appointed attorney was
ordered paid from the estate just like a guardian ad litem is paid.  Redford v. Ramlow, 27 N.W.2d
754 (Wis. 1947).  

d. Acts not binding on defendant.  Subsection 200(3) of the Act also provides that no
attorney appointed by the court to represent defendant-service members has power to waive any
of the service members' rights or to bind them by his/her acts.  Paragraph 3-2a(1) of this chapter
noted that nothing the guardian ad litem does personally can amount to an appearance on behalf
of the service member insofar as the provisions of section 200 are concerned.  In the Illinois case
of Rutherford v. Bentz,41 the court stated that the acts of the guardian ad litem appointed to
represent a defendant who was overseas in military service could not bind the defendant with
respect to his right to a continuance.

Of course, once service members begin authorizing acts by their appointed attorneys, they
will ordinarily be bound thereby.  The Supreme Court of Washington has said:

                                               

39In re Cool's Estate, 19 N.J. Misc. at 239 18 A.2d at 717. State of Alaska ex rel. Dew v. Superior
Court, 907 P.2d 14 (Alas. 1995) [Discussion of payment options for SSCRA counsel].

40In re Ehlke's Estate, 250 Misc. 583, 27 N.W.2d 754.

41Rutherford v. Bentz, 345 Ill. App. 532, 104 N.W.2d 343.
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It appears from the language of the Act that the protection afforded a
service member from any waiver of his rights by legal counsel was intended to
apply only where attorney acted under authority of the court, rather than authority
of the service member.  In each case a question of fact exists; i.e., whether service
member has, himself, authorized the attorney to act for him.  That the attorney was
originally appointed under the act is no wise determinative of this question.42

If defendants realize that they are unable to be present for trial and their chances of success are
greatly decreased by their absence, they may wish to preserve their right to reopen default
judgments under 200(4).  In that case, they should not authorize any action by their court-
appointed attorneys because the court may construe the action to be an appearance in the
proceedings.

3-5. Reopening Default Judgments

Section 200(4)

(50 U.S.C. App. ' 520)

If any judgment shall be rendered in any action or proceeding governed by
this section against any person in military service during the period of such service
or within thirty days thereafter, and it appears that such person was prejudiced by
reason of his military service in making his defense thereto, such judgment may,
upon application, made by such person or his legal representative, not later than
ninety days after the termination of such service, be opened by the court rendering
the same and such defendant or his legal representative let in to defend; provided it
is made to appear that the defendant has a meritorious or legal defense to the
action or some part thereof.  Vacating, setting aside, or reversing any judgment
because of any of the provisions of this Act shall not impair any right or title
acquired by any bona fide purchaser for value under such judgment. 

a. Requirements to apply for reopening.  Subsection 200(4) of the Act provides a
method whereby a defendant-service member may have a default judgment reopened.  In
attempting to have the judgment reopened, the defendant must apply to the same court that
rendered the judgment.43   Since default judgments obtained in violation of the SSCRA are merely

                                               

42Sanders v. Sanders, 63 Wash. 2d 709, 713, 388 P.2d 942, 945 (1964).

43Davidson v. GFC, 295 F. Supp. 878 (N.D. Ga. 1968).  See also Shatswell v. Shatswell, 758 F.
Supp. 662 (D. Kan. 1991) (SSCRA does not empower district court to collaterally review, vacate
or impede decisions of state court);  Scheidigg v. Dept. of Air Force, 715 F. Supp. 11 (D.N.H.
1989), aff'd, 915 F. 2d 1558 (1st Cir. 1990).
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voidable, a judgment remains valid until properly reopened by the service member.44 Three
conditions must exist before a service member can apply to have the court reopen a default
judgment reopened.

(1) Judgment during service or within 30 days thereafter.  Subsection 200(4)
refers only to default judgments rendered against the service member during his/her period of
service or within thirty days thereafter.  This excludes any judgments rendered before the
defendant entered military service or more than thirty days after separation from service.

(2) Application during service or within 90 days thereafter.  The defendant or
a legal representative must file an application to reopen not later than 90 days after termination of
military service.  Defendants discovering default judgments against them more than 90 days after
termination of their military service are too late.45

(3) Must have made no appearance.  This subsection, 200(4), refers to default
judgments in any action or proceeding governed by section 200.  The only judgment governed by
section 200 is one in which there is a default of "any appearance" by the defendant.  Therefore, to
apply to reopen judgments, defendant-service members must not have made any appearance in an
action.46  To preserve their right to apply for a reopening, they should notify plaintiff's attorney of
their military service so that the proper affidavit is filed, then allow the court appointed attorney
to move for a stay.  It would be unnecessary to do more.   The best policy for military legal
assistance attorneys is to have the commander of the service member notify the court of the
respondent’s military status and/or request for a stay action.  Since the commander is not an

                                               

44 Ostrowski v. Pethick, 590 A.2d 1290 (Pa. Super. 1991).  Dag E. Ytreberg, Annotation,
Construction and Application of ' 200 of the Soldier's and Sailors' Civil Relief Act of 1940, as
Amended (50 U.S.C.A. Appx. ' 520), Relating to Default Judgments Against Members of the
Armed Forces, 35 A.L.R. FED. 649 (1977).

45See, e.g., Morris Plan Bank v. Hadsell, 202 Ga. 52, 41 S.E.2d 881 (1947); Radich v.
Bloomberg, 140 N.J.. 289, 54 A.2d 247, cert. denied, 332 U.S. 810 (1947).

46 In re Marriage of Miller, 858 P.2d 338 (Mont. 1993) (no appearance required to reopen case
under SSCRA); Custody of Nugent, 1997 WL 578176, *4 (Colo. App. 1997) (unpub.); Artis-
Wergin v. Artis-Wergin, 444 N.W.2d 750 (Wis. Ct. App. 1989) (legal assistance attorney's letter
to the court was "an appearance"); But See Kasubaski v. Kasubaski, 1996 Wis. App. LEXIS 1014
(Court suggests Artis-Wergin was wrongly decided); Skates v. Stockton, 140 Ariz. 505, 683 P.2d
304 (Ct. App. 1984) (legal assistance attorney's letter to the court invoking the Soldiers' and
Sailors' Civil Relief Act was "an appearance"); See also Hayn, "Soldiers' and Sailors' Civil Relief
Act Update," The Army Lawyer, Feb. 1989, at 40; Reinold, "Use of the Soldiers' and Sailors'
Civil Relief Act to Ensure Court Participation - Where's the Relief?," The Army Lawyer, June
1986, at 17.  Contra, Calhoun v. Rookstool, 1995 WL 265047 (Minn. Ct. App. 1995)
(unpublished) ( request for stay under SSCRA not necessarily “appearance” to waive personal
jurisdiction issues).
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attorney, his letter will not be construed to be an appearance by counsel.47   Another successful
approach is for the military legal assistance attorney to write the plaintiff’s counsel, reminding him
of his ethical obligation to present all material facts to the court, including the respondent’s
military status.48  Additionally, the Supreme Court of Wisconsin has held that the provision of the
Soldiers' and Sailors' Civil Relief Act authorizing application within 90 days of termination of
service to reopen a judgment is equally available to the soldier represented by a court appointed
attorney and to the soldier without court appointed representation.49

b. Criteria for reopening judgment.  Service members must demonstrate that their
military service prejudiced their ability to defend their cases and that they have meritorious
defenses before they may reopen default judgments under section 200(4).50  Trial courts have a
wide measure of discretion in deciding whether to reopen default judgments.51

(1) Prejudiced by military service.  Defendants must show that at the time of
judgment they were prejudiced in their ability to defend the suit because of their service.  The
courts have ruled that a voidable default judgment is subject to being vacated at the instance of a
service member, but only upon proper showing that the service member's defense has been
prejudiced by reason of military service.52  In Becknell v. D'Angelo,53 the court vacated an
amended divorce decree of a service member who had left the continental United States before a
hearing on his wife's motion to amend, even though he had appeared at the hearing on the initial
decree.  His military service prejudiced his ability to defend in the action.  In Federal Home Loan

                                               

47 Cromer v. Cromer, 278 S.E. 2d 518 (N.C. 1981).

48 Sacotte v. Ideal-Werk Krug, 359 N.W.2d 393 (Wis. 1984).  See also ABA Rules of
Professional Conduct supra note 33.  Model letters for commanders and to opposing counsel are
included with Chapter 8, Appendix A.

49In re Ehlke's Estate, 250 Wisc. 583, 27 N.W.2d 754.

50Krumme v. Krumme, 6 Kan. App. 2d 939, 639 P.2d 814 (Ct. App. 1981).

51LaMar v. LaMar, 19 Ariz. App. 128, 505 P.2d 566 (1973).  Becknell v. D'Angelo, 506 S.W.2d
688 (Tex. Civ. App. 1974).

52See, e.g., Thompson v. Lowman, 108 Ohio App. 453, 155 N.E.2d 258, aff'g 155 N.E.2d 250;
Haller v. Walczak, 347 Mich. 292, 79 N.W.2d 622 (1956); Allen v. Allen, 30 Cal. 2d 433, 182
P.2d 551.

53Becknell v. D'Angelo, 506 S.W.2d 688 (Tex. Civ. App. 1974); Matter of Marriage of
Thompson, 832 P.2d 349 (Kans. App. 1992) (service member prejudiced when default judgment
of divorce and child support entered against him while serving overseas and the plaintiff failed to
file SSCRA affidavit and the court did not appoint an attorney to protect the service member’s
interests).
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Mortgage Corp. v. Taylor,54 the court held that the trial court was within its discretion in
determining that acceleration of the entire mortgage debt due to default on one month's
installment was unconscionable.  Misunderstanding and lack of communications were attributable
to the mortgagor husband's military service in the Philippines.55 

A New York court, however, refused to set aside a default separation decree against a
service member when he was fully advised of pendency of the action, was always accessible to the
court, and refused to accept notice by certified mail of the time and place of the trial.  The court
held that he was not prejudiced by reason of military service in defending the action.56  A
California court ruled that if a service member against whom a default judgment was entered had
no desire to assert a defense and had so demonstrated by his prior conduct, his military service did
not prejudice him.57  It may, of course, be quite difficult for defendants to show that their military
service prejudiced their ability to defend when they have been in close contact with a court
appointed attorney and have cooperated fully in the conduct of the defense.  A further discussion
of prejudice is provided in Section 3-6, regarding stay actions.

(2) Meritorious or legal defense.  In addition to showing they were prejudiced
in their ability to defend,  service members must show that they have a meritorious or legal
defense to the original cause of action before a court will reopen a default judgment.  For
example, one court did not abuse its discretion when it set aside a default judgment when the
defendant alleged a meritorious defense.58  Similarly, in the case of Flagg v. Sun Investment &
Loan Corp.,59 the petitioner was prevented from defending an action on a note as well as the
foreclosure of his mortgage because of his military service.  Petitioner's funds were on deposit
with the military and were not available to him until his permanent change of station or discharge.
                                               

54Federal Home Loan Mortgage Corp. v. Taylor, 318 So. 2d 203 (Fla. App. 1975).

55See Saborit v. Welch, 108 Ga. 611, 133 S.E.2d 921 (1963) (defendant's absence overseas in
military service prima facie shows he was prejudiced in making his defense).  Cf. LaMar v.
LaMar, 19 Ariz. App. 128, 505 P.2d 566 (no abuse of discretion to refuse to vacate default
divorce judgment obtained against service member stationed abroad, where he was fully informed
of action, took no steps to protect any rights he might have cared to assert, and made no attempt
to stay proceedings).

56Burgess v. Burgess, 234 N.Y.S.2d 87 (1962).

57Wilterdink v. Wilterdink, 81 Cal. App. 2d 526, 184 P.2d 527 (1947).

58Gray v. Dillon, 97 Ariz. 16, 396 P.2d 251 (1964).  See also Urbana College v. Conway, 29 Ohio
App. 3d 13, 502 N.E.2d 675 (Ct. App. 1985) (an independent counterclaim arising from the same
transaction, although valid, is not a meritorious defense); LaMar v. LaMar, 505 P.2d 566 (Ariz.
App.1973)(motion to vacate must not only declare that movant has a good and meritorious
defense to the action but must also set out what is the defense).

59Flagg v. Sun Investment & Loan Corp., 373 P.2d 226 (1962).
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 He was therefore unable to pay the creditor the amount due.  This situation was sufficient to
constitute prejudice by reason of military service.  The petitioner was entitled to have the
foreclosure sale and confirmation reopened so he could defend the case.  In contrast, when a wife
obtained a decree in equity declaring a divorce obtained by husband after entry into armed forces
void because of fraud, the husband could not reopen the case.  His petition did not show a
meritorious or legal defense to the original suit.60

The requirement that petitioners have a meritorious defense is a useful provision.  It
avoids a waste of effort and resources in reopening judgments in cases in which service members
have no defense.

When a default judgment is based on an affidavit that falsely states that defendant is not in
military service, the service member has the right to have the judgment set aside without
establishing a meritorious defense.61  To ultimately succeed on the merits, however, the service
member must still have a meritorious defense.

c. Rights of a bona fide purchaser.  When a default judgment is vacated, set aside or
reversed under this section, title to property held by a bona fide purchaser could theoretically be in
jeopardy.  Subsection 200(4) protects the bona fide purchaser, however, by stating that vacating,
setting aside, or reversing any judgment under the Act shall not impair any right or title acquired
by any bona fide purchaser for value under the judgment.

3-6. Stay of Proceedings Where Military Service Affects Conduct Thereof

Section 201

(50 U.S.C. App. ' 521)

At any stage thereof any action or proceeding in any court in which a
person in military service is involved, either as plaintiff or defendant, during the
period of such service or within sixty days thereafter may, in the discretion of the
court in which it is pending, on its own motion, and shall, on application to it by
such person or some person on his behalf, be stayed as provided in this Act unless,
in the opinion of the court, the ability of plaintiff to prosecute the action or the
defendant to conduct his defense is not materially affected by reason of his military
service. 

a. The nature of section 201 "stay."  A "stay" under section 201 differs from those
granted under section 301, 302, and 700.  It is distinguishable on two principal grounds.  First, the
latter three stay provisions involve pre-service obligations while section 201 applies to both pre-
service and in-service obligations.
                                               

60Martin v. Martin, 200 Tenn. 191, 292 S.W.2d 9 (1956).

61Kirby v. Holman, 238 Iowa 355, 25 N.W.2d 664 (1947).
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Second, in applying sections 301, 302, and 700 "the court makes substantive
determinations about the nature of the obligation (i.e., whether it falls within one of these
sections) and the service member's ability to meet the obligation (i.e., the presence or absence of
material effect).  If the court finds that the service member's ability to comply with the terms of his
obligation is materially affected by military service, the court may order a stay."62  On the other
hand,

In deciding whether to grant a stay under [section 201], a court does not look to
the nature of the obligation at all.  What the court does examine is whether the
ability of the service member to participate in a judicial action has been materially
affected by military service.63

(1) Who may apply.  A proper person to seek a stay is a person in the military
service, as defined in section 101 of the Act and, more specifically, one who is involved in the
proceedings as either a plaintiff or defendant.64

Arguably, when a service member is involved in a proceeding, but is neither the plaintiff
nor the defendant, the service member is not entitled to a "stay" under this section.  The statutory
language has not, however, been interpreted by the courts in such a restricted manner.  Rather, at
least one court has held that "one who is a proper, as distinguished from an indispensable, party to
a proceeding, and whose rights or interests may be affected by its determination is entitled to the
benefit of the Act."65

If the service member is neither the plaintiff nor the defendant, does this mean that his
associates, persons not in the military, can seek the protection of the Act?  The answer to the
question depends to a large part on the legal relationship of the service member not only to the
issue in controversy, but also to the parties involved.  One court has held that co-makers of a note
are entitled to a stay based on the military service of one of the co-makers.66  Other courts have
reached the opposite conclusion, however, in the following situations:  when defendant's counsel

                                               

62Bagley, The Soldiers' and Sailors' Civil Relief Act--A Survey, 45 MIL. L. REV. 1, 12 (1969).

63Id.

64See Mays v. Tharpe and Brooks, Inc., 143 Ga. App. 815, 240 S.E.2d 159 (1977) (a person in
the military is entitled as a matter of law to a stay of proceedings against him upon his bare
application stating that he is at the time actively in military service).

65See also McCoy v. McSorley, 119 Ga. App. 603, 168 S.E.2d 202 (1969) (stays in judicial
proceedings where persons in military service are involved should be liberally construed in favor
of service member).

66Hempstead Bank v. Gould, 54 Misc. 2d 410, 282 N.Y.S.2d 602 (1967).
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was unavailable because of military service;67 when witnesses were unavailable because of military
service;68 and in the case of an auto accident, when the plaintiff was imputed with the negligence
of a learner permittee who was presently unavailable because of military service.69

(2) When and where application may be made.  The statute specifies that in
"any action or proceeding . . . during the period of service or within sixty days thereafter," the
service member may seek a stay.  Compliance with applicable court rules prescribing time of filing
and requisites for a motion for continuance is not necessary in the application for SSCRA stay
relief.  While application for a stay may be made at any stage of the proceedings, those aspects of
civil court proceedings that may be easily handled without the physical presence of a respondent
or plaintiff, will most likely not be approved for a Section 201 stay, e.g., discovery.  In Massey v.
Kim, 70  a military respondent requested a stay of a civil lawsuit discovery until he returned from
his three year overseas tour.  The court rejected the stay request, pointing out that improvements
in modern communications since the passage of the SSCRA made such a stay unnecessary.  The
impact of the Internet, video teleconferencing, and video depositions71 on court determinations as
to the unavailabilty of service members for civil case discovery has yet to be fully realized. Video
teleconferencing or Internet contact, however, should not substitute for service members' physical
presence at their trial on the merits.72  “The opponent of the absent party will always have the
edge [at trial].”73

                                               

67 Salazar v. Rahman, 1993 WL 22085 (Tex. Ct. App. 1993) (' 521 applies only to parties in a
civil proceeding and does not provide for a stay based on an attorney's military service).  See also
Grimes v. State of Oklahoma, 377 P.2d 847 (1963).  

68Ohio v. Gall, 1992 WL 217999 (Ohio App. 1992) ("party" does not include a material witness).
 See also Moulder v. State, 118 Ga. App. 87, 162 S.E.2d 785 (1968).

69Forker v. Pomponio, 60 N.J. Super. 278, 158 A.2d 849 (1960).

70 Massey v. Kim, 455 S.E.2d 306 (Ga. Ct. App. 1995).

71 Keefe v. Spangenberg, 533 F.Supp. 49 (W.D. Okla. 1981) (Court denied stay request to delay
deposition, and suggested that service member agree to videotape deposition in accordance with
Federal Rules of Civil Procedure Rule 30(b)(4)); see also In re Diaz, 82 B.R. 162, 165 (Bankr. D.
Ga. 1988) (Service members in Germany may make video depositions for use in trials in the
United States, so Section 201 stay is not appropriate to delay discovery).

72 Roger M. Baron, The Staying Power of the Soldiers’ and Sailors’ Civil Relief Act, 32 SANTA
CLARA L. REV. 137, 162 (1992).

73 Id. at 165.  See also Major Howard McGillin, Note, Stays of Judicial Proceedings, The Army
Lawyer, July 1995, at 68, 69-70.
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Section 201 applies to courts not of record as well as courts of record, but is inapplicable
in administrative or departmental hearings or proceedings.  Bankruptcy debtor/creditor meetings
are considered civil court proceedings covered by the SSCRA.74  Many states have set up
administrative proceedings to expedite handling of child support and paternity support claims;
these state administrative proceedings are not covered by Section 201, SSCRA.75

b. Court powers to stay.  A court must act on a stay either when a defendant applies
to the court or when the proceedings themselves put the court on notice that a service member's
rights are affected.  Once the court has notice, regardless of how notice was given, it must
determine whether "the ability of plaintiff to prosecute the action or the defendant to conduct his
defense is not materially affected by reason of his military service."  The test is therefore one of
material effect.  If a court finds material effect (and that the service member is unavailable to
defend), the court must order a stay.  If the stay request is denied, the court must make findings of
fact abou the lack of material effect, or ensure that there is sufficient evidence in the record to
warrant denial.76 

(1) Granting the stay.  Courts have expressed a wide variety of opinions on
what they will consider in determining whether to grant a stay.  As a matter of policy, it is
immaterial that a delay or inconvenience may result from a stay.  A stay is a proper imposition
upon an individual citizen on behalf of those discharging their obligations to the common
defense.77  On the other hand, the section cannot be used by a party to shield wrongdoing or lack
of diligence,78 or be used as an instrument by which one in the military service may endanger the
peace, health, and lives of people by staying proceedings intended to protect the general
                                               

74 In re Ladner, 156 B.R. 664 (Bankr. D. Col. 1993).

75 See Welfare Reform Act of 1996, Pub. L. No. 104-193, ' ' 325, 363, 110 Stat. 2105 (1996),
which require the states to set up administrative proceedings to expedite handling of child support
and paternity support claims.  Congress failed to include SSCRA stay provisions for hearings
based upon such administrative proceedings, despite the specific request of the Department of
Defense.

76 Olsen v. Olsen, 621 N.E. 2d 830 (Ohio 1993).

77Semler v. Oertwig, 234 Iowa 233, 12 N.W.2d 265 (1943).

78See Booker v. Everhart, 33 N.C. App. 1, 234, S.E.2d 46 (1977) rev'd 294 N.C. 146, 240 S.E.2d
360 (1978); Runge v. Fleming, 181 F. Supp. 224 (N.D. Iowa 1960);  Hibbard v. Hibbard, 431
N.W.2d. 637 (Neb. 1988) (service member who refuses to obey court visitation orders and is in
contempt of court is not entitled to a stay in change of custody action); Riley v. White, 563 So.2d
1039 (Ala. Civ. App. 1990) (Soldier's failure to voluntarily submit to paternity test before going
overseas, after having been granted a previous continuance by court to get tested, denied stay);
and Judkins v. Judkins, 441 S.E.2d 139 (N.C. 1994) (Soldier who receives several continuances
and stays because of military duty in Persian Gulf conflict, and upon return refuses to comply with
court discovery orders, denied stay).
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public.79A good way to analyze cases for Section 201 stay is to ask the following questions:  (1)
Is the service member unavailable to appear ? [Has he attempted to take leave and was it
denied?];  (2) What is the actual prejudice (adverse material affect) to the service member if he
does not appear at the civil court proceeding?  If the facts of the case are uncontested, the service
member is not a real party in interest, or the service member has previously acted in bad faith in
dealing with the court, the chances of the court granting a Section 201 stay are minimal.

In Boone v. Lightner,80 the Supreme Court addressed the issue of whether the Act
mandates grant of a stay in all cases.  The Court held that a trial court must grant a stay only
when material effect is present.  A more recent state court opinion, however, seems to place this
burden on the nonmilitary party in all instances.  The court held that a person in the military
service is entitled as a matter of law to a stay of any proceeding by or against him, upon a
showing that he is in the military service, unless further relevant evidence demonstrates that his
ability to prosecute or defend is not materially impaired by his military service.81 This is clearly the
minority view.82  In almost every case, the service member must show more than his military
status to be granted a Section 201 stay.  In most instances, the prerequisite to obtaining a stay is a
showing that he is unavailable to appear at the civil court hearing.83  Failure by the service
member to demonstrate that he requested leave and was turned down, or that he had no leave
available is usually fatal to a Section 201 stay request.84  In most cases, the military legal

                                               

79City of Cedartown v. Pickett, 194 Ga. 508, 22 S.E.2d 318 (1942).

80Boone v. Lightner, 319 U.S. 561, reh'g denied, 320 U.S. 809 (1943).

81Mays v. Tharpe and Brooks, Inc., 143 Ga. App. 815, 240 S.E.2d 159; see also Boothe v.
Henrietta Egleston Hosp. for Children, 168 Ga. App. 352, 308 S.E.2d 844 (Ct. App. 1984).

82Baron, supra note 72, at 143-149.

83 Lackey v. Lackey, 278 S.E.2d 811 (Va. 1981); Cromer v. Cromer, 278 S.E.2d 518 (N.C. 1981)
(Service members unable to take leave for a limited period because of military sea duty).

84 Hibbard v. Hibbard, 431 N.W.2d 637 (Neb. 1988) (Court affirms adverse judgment against
overseas soldier where soldier failed to use 38 day leave stateside to resolve pending support
modification motion); Underhill v. Barnes, 288 S.E.2d 905 (1982) (When soldier made no
showing of attempt to request leave, court took judicial notice of military leave regulations and
assumed soldier had 50 days of leave accrued based upon length of service); and Palo v. Palo, 299
N.W.2d 577 (S.D. 1980) (No stay granted for husband in divorce matter where both husband and
wife were service members, and wife obtained leave to appear but husband did not).  See also
Carrasquillo v. City of New York, 653 N.Y.S. 2d 698, (N.Y. App. Div. 1997);  Bowman v. May,
678 So.2d 1135 (Ala. Civ. App. 1996) and Judkins v. Judkins, 441 S.E.2d 139 (N.C. 1994)
(Service member must make an actual showing of unavailability, including an effort to obtain
leave or stay request will be denied).
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assistance practitioner should assume that the burden is on the service member seeking the stay to
show that they were unable to take leave to appear.85  

The Welfare Reform Act of 1996 further complicates the argument of a service member
that they cannot take leave.  One provision of the Act directs the military services to promulgate
regulations to facilitate the granting of leave for service members to appear in court paternity and
child support hearings.86  Department of Defense Directive 1327.5, "Leave and Liberty," dated 24
September 1985, was amended on 10 September 1997, to implement this change by adding
subsection F.25.87  The new subsection reads as follows:

F.2.5.  When a Service member requires leave on the basis of need to attend
hearings to determine paternity or to determine an obligation to provide child
support, leave shall be granted, unless a. the member is serving in or with a
unit deployed in a contingency operation or b. exigencies of military service
require a denial of such request.  The leave shall be charged as ordinary leave.88

In some cases, the service member may not apply for a stay, but the court becomes aware
of the fact that one of the parties is in the military service.  The statute authorizes the trial court to
grant a stay sua sponte in these cases.  The court must use the same decision-making process it
uses in evaluating requested stays;  the court must determine whether the service member's
military service materially affected the ability to appear.  If the court determines that material
effect does exist, it should grant the stay.  Failure to grant a stay sua sponte in such circumstances
would violate the intent of the Act, as expressed in section 100, and the equitable philosophy
behind it.  Such a failure would probably be reversed on appeal as an abuse of judicial discretion.89

 It could also serve as a sound equitable basis for attacking a default judgment under section
200(4).

In exercising discretion, a number of courts have established guidelines to assist them. 
First, since this section of the Act is discretionary, it is not an absolute bar to proceedings against
                                               

85 Baron, supra note 72, at 18.

86 The Welfare Reform Act of 1996, Pub. L. No. 104-193, ' 363(b), 110 Stat. 2248 (codified as
10 U.S.C.S. ' 704 (1997) [Facilitating Granting of Leave for Attendance at Hearings]).

87 Change 4, U.S. DEP'T OF DEFENSE, DIR. 1327.5, LEAVE AND LIBERTY (10 SEP. 1997), TO
U.S.DEP'T OF DEFENSE, DIR. 1327.5, LEAVE AND LIBERTY (24 Sep. 1985) [hereinafter DOD
DIR. 1327.5].

88 Id.

89Coburn v. Coburn, 412 So.2d 947 (Fla. Ct. App. 1982) (trial court abused its discretion in
refusing to postpone proceedings concerning child custody, alimony, attorneys fees, and costs
until husband's military service could not hamper his ability to defend the action).
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someone in the military service.  Therefore, service members are not entitled to stays of
proceedings in all instances.90  In deciding whether to grant a stay, a court must consider all the
facts and circumstances in each case.91  Second, the power to stay under all the facts and
circumstances does not imply a power to stay in anticipation that at some future time, as the
litigation progresses, the ability of the service member to prosecute or defend will be materially
affected by reason of military service.92  Last, an appellate court will reverse a trial court only
when it has abused its exercise of discretion.93  In 1992, the Tennessee Court of Appeals granted
an extraordinary appeal and reversed a trial court's dissolution of a stay previously granted under
the SSCRA, stating that there was no evidence in the record to show that military service did not
materially effect the defendant's ability to be present.94 

Even if  the service member can not appear because of military service, courts might
consider the presence of the service member unnecessary to the proceeding; and refuse to grant a
stay. Generally, no prejudice will be found if the service member is represented at the court
proceeding by civilian counsel, although the service member may not personally attend.95.
                                               

90Fourth Nat'l Bank in Wichita v. Hill, 181 Kan. 685, 314 P.2d 312 (1957); see also Rogers v.
Tangipahoa Parish Sheriff’s Office, 1997 WL 466922 (E.D. La. 1997);  Carrasquillo v. City of
New York, 653 N.Y.S.2d 698 (N.Y. App. Div. 1997); Power v. Power, 720 S.W.2d 683 (Tex.
Ct. App. 1986) (bare statement requester was in military was insufficient to establish material
effect); Courtney v. Sosbe, 670 N.E.2d 1092 (Toledo [Oh] Mun. Ct. 1996) (Service member who
consulted JAG officer regarding traffic ordinance case who told him that "they would take care of
it", but who made no effort to arrange leave was not granted a stay or allowed to reopen a default
judgment.); and supra note 84.

91See Graves v. Bedner, 167 Neb. 847, 95 N.W.2d 123 (1959); Tabor v. Miller, 389 F.2d 645
(3rd Cir. 1968).

92Sullivan v. Storz, 156 Neb. 177, 55 N.W.2d 499 (1952).

93McCoy v. McSorley, 119 Ga. App. 603, 168 S.E.2d 202; see also Riley v. White, 563 So.2d
1039 (Ala. Civ. App. 1990) (Trial court did not abuse discretion in refusing putative father's
request for stay, after father left with military unit for overseas duty without submitting to
required blood test.  Father was aware of proceedings, was represented by attorney, received
previous delay and left for Germany without informing court);  Williams v. Williams, 552 So.2d
531 (La. Ct. App. 1989) (Facts of each case determine whether trial court abused discretion in
refusing stay request); Jackson v. Jackson, 403 N.W.2d 248 (Minn. Ct. App. 1987); Nurse v.
Portis, 520 N.E.2d 1372 (Ohio Ct. App. 1987); Moulder v. Steele, 118 Ga. App. 87, 162 S.E.2d
785 (1968) (grant or denial of stay is final judgment on collateral matter of stay and is
appealable).

94Conley v. Briley, 1992 WL 56995 (Ten. App. 1992).

95 In re Marriage of Peck, 920 P.2d 236 (Wash. App. 1996); and In re Custody of Nugent, 1997
Colo. App. LEXIS 206 (Colo. App. 1997).
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Common situations where stays are denied are cases where there are no contested facts.  Good
examples of such uncontested fact cases are an uncontested divorce, or divorce based upon a joint
stipulation or separation agreement,96 a child support determination hearing based upon an income
formula where the service member is not contesting the income figures,97 or a Revised Uniform
Reciprocal Enforcement of Support Act (RURESA) case.98  Generally, courts will not grant a
stay for an appellate oral argument by service member’s counsel, since the service member is not
essential to the proceeding.99  The Mississippi Supreme Court found a military father not a
necessary party in a proceeding by the mother challenging custody of his children by their paternal
grandmother.100  The Georgia Supreme Court has said that as general rule, temporary
modifications of child support do not materially affect the rights of a military defendant as they are
interlocutory and subject to modification.101  Another category of cases where courts will find the
presence of a service member unnecessary are personal injury claims where the service member
defendant is insured, and the plaintiff is not suing the defendant beyond the plaintiff's insurance
policy limits.  In these cases the real party in interest is the service member's insurance
company.102

(2) Who has the burden of proof to show "material effect."  In discussing the
question of burden of proof, the Supreme Court concluded that:

The Act makes no express provision as to who must carry the burden of
showing that a party will or will not be prejudiced, in pursuance no doubt of its
policy of making the law flexible to meet the great variety of situations no
legislator and no court is wise enough to foresee.  We, too, refrain from declaring
any rigid doctrine of burden of proof in this matter, believing that courts called

                                               

96 Palo v. Palo, 299 N.W.2d 577 (S.D. 1980).

97 Jaramillo v. Sandoval, 431 P.2d 65 (N.M. 1967) and Ford v. Ford, 1996 WL 685787 (Oh. App.
1996) (unpub.).  See also 42 U.S.C. '' 651-667 (1990); and Peter Cushing, The Ten
Commandments of Military Divorce: Representing the Nonmilitary Spouse, Part 1, 69 FLA. B.J.
66, 67 (Aug. 1995). 

98 State ex. rel. Adams v. Adams, 455 N.W.2d 227, 230 n.2 (S.D. 1990); but see Schmidt v.
Schmidt, 444 N.W.2d 367, 372-73 (S.D. 1989).

99 Kesler v. Kesler, 682 S.W.2d 44, 45 n.1 (Mo. Ct. App. 1984).

100Bubac v. Boston, 600 So.2d 951 (Miss. 1992).

101Shelor v. Shelor, 383 S.E.2d 895 (Ga. 1989). 

102 Boone v. Lightner, 319 U.S. 561, 569 (1943); Underhill v. Barnes, 288 S.E.2d 905, 907 (Ga.
Ct. App. 1982); and Hackman v. Postel, 675 F. Supp. 1132 (N.D. Ill. 1988).  See also Murphy v.
Wheatley, 360 F.2d 180 (5th Cir. 1966) (subrogation claims where real parties in interest are the
insurance companies of the parties).
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upon to use discretion will usually have enough sense to know from what direction
their information should be expected to come.103

In response to this language, the trial courts have varied from case to case and jurisdiction to
jurisdiction in allocating the burden of showing material effect.104  As a practical matter, however,
the person in the military service should always present evidence that demonstrates that military
service has materially affected his ability to prosecute or defend the action.105

c. Minimum evidentiary requirements.  No uniform standards prescribe the quantity
or quality of evidence necessary to support a stay.  Each case requires an individual determination
based on the evidence.  Similar to the burden of proof issues, the requisites vary from jurisdiction
to jurisdiction, often based largely on the visceral reaction of the court to the case and on the
judicial philosophy of the individual on the bench.

Nevertheless, one obvious requirement exists in all section 201 cases.  The moving party
must be a "person in the military service" within the ambit of section 101.  In a small minority of

                                               

103Boone v. Lightner, 319 U.S. 561, 569 (1943).

104See, e.g., Coburn v. Coburn, 412 So. 2d 947 (Fla. Ct. App. 1982 (burden is on party who
opposes stay of military service); Bond v. Bond, 547 S.W.2d 43 (Tex. Civ. App. 1976) (trial
court has wide discretion in deciding which party should carry the burden of proof on the issue of
prejudice); Mayfield Sales Inc. v. Sams, 169 So. 2d 150 (La. App. 1964) (burden on defendant in
military service); Holzman's Furniture Store v. Schrapf, 39 So. 2d 450 (La. App. 1949) (does not
impose burden on party resisting application for stay to satisfy trial court by clear and convincing
evidence that service member's rights are not impaired); Gates v. Gates, 197 Ga. 11, 25 S.E.2d
108 (1943) (may obtain evidence from either party); Bowsman v. Peterson, 45 F. Supp. 741
(1942) (burden on plaintiff resisting application for stay).  See also Baron, supra note 72 at 143-
149; and Mary Kathleen Day, Comment, Material Effect: Shifting the Burden of Proof for
Greater Procedural Relief Under the Soldiers' and Sailors' Civil Relief Act, 27 TULSA L.J. 45
(Fall 1991).

105See, e.g., Hackman v. Postel, 675 F. Supp. 1132 (N.D. Ill. 1988) (to invoke stay provision,
service member must show actual unavailability and an adverse effect created by his absence);
Roberts v. Fuhr, 523 So.2d 20 (Miss. 1987) (service member invoking statutory stay provision
has burden of showing defense will be materially affected by his military service); Palo v. Palo,
299 N.W.2d 577 (D. S.D. 1980) (stay not granted to a service member who failed to demonstrate
an attempt to take leave, actual unavailability, and adverse effects from absence at trial).  Contra
Coburn v. Coburn, 412 So.2d 947 (Fla. App. Ct. 1982) (burden of persuasion in issue of material
effect is on party opposing service member's request for a stay).
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jurisdictions such a showing has been a sufficient basis for a stay.106  The vast majority of
jurisdictions follow Boone v. Lightner,107 however, and require something more of the service
member.

One of the most important factors is often unavailability--that is, the service member's
ability to attend the court proceedings.  If the unavailability is temporary and will end at a fixed
date in the relatively near future, the courts will almost always grant a stay.  Military practitioners
should avoid seeking stays that are unreasonably long in duration, since most courts understand
that military members are usually eligible for leave, even if they are stationed overseas.108 Courts
more carefully scrutinize protracted unavailability, particularly when it results from an overseas
assignment.  In these cases, the courts usually require service members to make some effort to
delay their departure or to secure leave to return from their overseas stations.  A majority of
courts require service members stationed in the continental United States to attempt to obtain
leave.109

Courts also usually require service members to be diligent in their attempts to appear.110 
A service member may satisfy the requirement by showing that the command denied an effort to
obtain leave.  In other cases, service members may demonstrate diligent efforts to participate in
the proceedings and to complete them before an anticipated unavailability begins.  In all instances,
service members must act in good faith in their otherwise diligent efforts to protect their rights.111

                                               

106Mays v. Tharpe and Brooks, 143 Ga. App. 815, 240 S.E.2d 159.  But see Norris v. Superior
Court of Mohave County, 14 Ariz. App. 183, 481 P.2d 553 (1971) (denial of continuance was
not an abuse of discretion where plaintiff was in military service and stationed in Germany, where
his affidavit did not state that he would be unavailable for trial, that he had requested leave, that it
was not possible to obtain leave or that his rights would be impaired if matter would be tried in his
absence); Roark v. Roark, 201 S.W.2d 862 (Tex. Civ. App. 1947).

107Boone v. Lightner, 319 U.S. 561 (1943).

108 See Keefe v. Spangenberg, 553 F. Supp. 49, 50 (W.D. Okla. 1981) (Court denies service
member stationed overseas request for a three year stay until his expected date of discharge as
being unreasonable).

109See, e.g., Hackman v. Postel, 675 F. Supp. 1132 (N.D. Ill. 1988); Palo v. Palo, 299 N.W.2d
577 (D. S.D. 1980); Graves v. Bedner, 167 Neb. 847, 95 N.W.2d 123; and supra notes 84-89,
105-107 and accompanying text.

110 Id., and Palo v. Palo, 299 N.W.2d 577 (court noted that service member had not attempted to
take leave and had not demonstrated his unavailability).

111See Zitomer v. Holdsworth, 409 F.2d 724 (3rd Cir. 1971); Booker v. Everhart, 33 N.C. App. 1,
234 S.E.2d 46 (1977), rev'd 294 N.C. 146, 240 S.E.2d 360.
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The central issue in these evidentiary requirements is whether the case requires the service
member's presence at trial.  The trial courts often give substantial weight to the nature of the
action and the relationship of the service member to the action.  The service member's ignorance
of the facts in a dispute may militate against a stay.  On the other hand, a court may consider the
availability of the service member either personally or by deposition during the pre-trial period to
be the determining factor in denying a stay.

In some situations, courts have consistently denied stays.112  Denial of stays in appeals
involving purely legal issues reflects courts' concern with the need for a service member's
presence.113  Courts have also consistently denied stays when granting them would be contrary to
public policy.  Abatement of a public nuisance is an example that illustrates this policy.114  Many
courts dealing with paternity,115 custody, and support,116 personal injury lawsuits where the claims
exceed insurance policy limits or there is no insurance, 117 and personal liability in financial debt
lawsuits,118 however, have favored granting stays.119

3-7. Fines and Penalties on Contracts

Section 202

(50 U.S.C. App. ' 522)

                                               

112Olsen v Olsen, 87 Ohio App. 3d 12 (1993) (Denial of stay request improper without findings of
fact or sufficient evidence in the record to support denial).

113Cornelius v. Jackson, 201 Okla. 667, 209 P.2d 166 (1948); Rosier v. McDaniel, 129 W. Va.
401, 40 S.E.2d 832 (1946).  See also supra note 100 and accompanying text.

114State ex rel. Swanson v. Heaton, 237 Iowa 564, 22 N.W.2d 815 (1946); City of Cedartown v.
Pickett, 194 Ga. 508, 22 S.E.2d 318 (1942).

115Mathis v. Mathis, 236 So. 2d 775 (Miss. 1970) (paternity suit is of such personal and intimate
nature that absence materially affects defense unless a specific finding is made to the contrary).

116 Lackey v. Lackey, 278 S.E.2d 811 (Va. 1981) (change of custody action where service
member was unavailable and was denied SSCRA stay reversed); Derby v. Kim, 238 Ga. 429, 233
S.E.2d 156 (1977); and Smith v. Smith, 149 S.E.2d 468, 471 (Ga. 1966) (alimony dispute).

117 Starling v. Harris, 151 S.E.2d 163 (Ga. Ct. App. 1966).

118 Mays v. Tharpe & Brooks, Inc., 240 S.E.2d 159 (Ga. Ct. App. 1977).

119 But see Shelor v. Shelor, 383 S.E.2d 895 (Ga. 1989) (As general rule, temporary modifications
of child support do not materially affect the rights of a military defendant as they are interlocutory
and subject to modification).



Chapter 3 - General Relief  - Interest Rates, Judicial Proceedings

3-26

When an action for compliance with the terms of any contract is stayed
pursuant to this Act no fine or penalty shall accrue by reason of failure to comply
with the terms of such contract during the period of such stay, and in any case
where a person fails to perform any obligation and a fine or penalty for such
nonperformance is incurred a court may, on such terms as may be just, relieve
against the enforcement of such fine or penalty if it shall appear that the person
who would suffer by such fine or penalty was in the military service when the
penalty was incurred and that by reason of such service the ability of such person
to pay or perform was thereby materially impaired. 

Section 202 of the Act deals with two types of situations.  First, when compliance with the
terms of a contract is stayed pursuant to the Act, no fine or penalty shall accrue by reason of
failure to comply during the period of the stay.  Second, when no stay exists and a fine or penalty
is imposed for nonperformance, the court can relieve enforcement if the person was in the military
service when the penalty was incurred and his ability to pay or perform was materially impaired.

This section can be applicable to late charges on an installment contract, early termination
penalties for an automobile lease with an option to purchase clause, or to a delinquency fine on a
promissory note.  In these cases, the court must conclude that the maker's military service
impaired the ability to pay.

3-8. Exercise of Rights Under Act Not to Affect Certain Future Financial Transactions

Section 108

(50 U.S.C. App. ' 518)

Application by a person in military service for, or receipt by a person in
military service of, a stay, postponement, or suspension pursuant to the provisions
of this Act in the payment of any tax, fine, penalty, insurance premium, or other
civil obligation or liability of that person shall not itself (without regard to other
considerations) provide the basis for any of the following:

(1) A determination by any lender or other person that such person in military
service is unable to pay such civil obligation or liability in accordance with its terms.

(2) With respect to a credit transaction between a creditor and such person in
military service--

(A) a denial or revocation of credit by the creditor;

(B) a change by the creditor in the terms of an existing credit
arrangement; or

(C) a refusal by the creditor to grant credit to such person in
substantially the amount or on substantially the terms requested.



JA 260 - The Soldiers’ and Sailors’ Civil Relief Act Guide

3-27

(3) An adverse report relating to the creditworthiness of such person in
military service by or to any person or entity engaged in the practice of assembling or
evaluating consumer credit information.

(4) A refusal by an insurer to insure such person.

This section was added by the 1991 Amendments.  Of course, creditors may take adverse action
against service members who fail to comply with obligations after they are adjusted by reason of
the Act.  For example, a service member who fails to pay monthly installments on an obligation
reduced to 6% pursuant to 50 U.S.C. App. 526 could be subject to an adverse credit report.

What may a service member do if he wrongly receives an adverse credit report because he
asserted the SSCRA stay or 6% interest cap provisions?  Enforcement is through the Fair Credit
Reporting Act (FCRA) provisions for “adverse actions”120, handling disputed information
involving “adverse actions”, 121 and consumer remedies for "wilful or negligent noncompliance by
credit reporting agencies upon consumer showing of causal connection between inaccurate credit
report and denial of credit or other consumer benefit."122  A service member who is refused
further credit by the lending institution, or has his credit limit downgraded because of asserting
the SSCRA 6% interest cap on a loan, may also seek relief under this section.  A failure of a
lender to forgive interest above 6% may be the basis for a private cause of action against the
lender, pursuant to Section 518 (2)(B).123

3-9. Stay or Vacation of Execution of Judgments, Attachments

Section 203

(50 U.S.C. App. ' 523)

In any action or proceeding commenced in any court against a person in
military service, before or during the period of such service, or within sixty days
thereafter, the court may, in its discretion, on its own motion, or on application to
it by such person or some person on his behalf shall, unless in the opinion of the

                                               

120 Fair Credit Reporting Act,  §603,  15 U.S.C. §1681 (1994), as amended by Consumer Credit
Reporting Reform Act of 1996, §§ 2401-2452, Pub. L. No. 104-208, 110 Stat. 3009 (1996)
(effective Sep. 30, 1997) (to be codified as amended at 15 U.S.C. § 1681).  See also Major James
Pottorff, Note, The Soldiers' and Sailors' Civil Relief Act Amendments of 1991, The Army
Lawyer, May 1991, at 46, 47-48.

121 Id.

122 Id.

123 Moll v. Ford Consumer Finance Company, Inc., __F.Supp.__, 1998 U.S. Dist. LEXIS 3638
(N.D. Ill. 1998).
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court the ability of the defendant to comply with the judgment or order entered or
sought is not materially affected by reason of his military service--

(a) Stay the execution of any judgment or order entered against such
person, as provided in this Act; and

(b) Vacate or stay any attachment or garnishment of property, money,
or debts in the hands of another, whether before or after judgment as provided in
this Act. 

This is another "stay" section of the Act.  It differs from other stay provisions because it is
not a stay of proceedings, but authorizes a court to stay execution of a judgment or order entered
against a service member.  It also authorizes a court to vacate or stay an attachment or
garnishment on a service member's property.  The same basic rules for granting stays under
section 201 apply.  These rules require good faith on the part of service members.  Their military
service also must materially affect their ability to comply with the judgment or decree entered
against them.  The suit giving rise to the judgment may have commenced prior to, during, or
within 60 days after military service.  Additionally, "as in the case of sections 201, 301, and 302
the court is empowered to order a stay on its own motion if it finds material effect and must grant
the stay on the service member's motion unless it finds an absence of material effect."124

This section does not apply to actions to involuntarily allot military pay to civil creditors
pursuant to Department of Defense Directive 1344.9125, and Department of Defense Instruction
1344.12126.  These involuntary allotments are not court-ordered executions or garnishments, and
thus this section will not stay enforcement of such an involuntary allotment for non-marital debts.
 The Department of Defense will not enforce involuntary allotment requests where the creditor
has failed to comply with SSCRA procedural requirements.127

In the proper case, a service member might use this section as authority to request a court
to reduce the amount of alimony or child support the court has required him to pay.128  Although
                                               

124Bagley, supra note 62, at 13.

125 U.S. DEP'T OF DEFENSE, DIR. 1344.9, INDEBTEDNESS OF MILITARY PERSONNEL (27 OCTOBER
1994) [HEREINAFTER DOD DIR. 1344.9].  See also Major Howard McGillin, Defenses to
Involuntary Allotments for Creditor Judgments - Implementing the Hatch Act Reform
Amendments, The Army Lawyer, Jan. 1995, at 68.

126 U.S. DEP'T OF DEFENSE, INSTR. 1344.12, INDEBTEDNESS PROCESSING PROCEDURES FOR
MILITARY PERSONNEL (18 NOVEMBER 1994) [HEREINAFTER DOD INSTR. 1344.12].

127 DOD INSTR. 1344.12, para. F.2.a.(4)(e).

128McGlynn v. McGlynn, 178 Misc. 530, 35 N.Y.S.2d 6 (Sup. Ct. 1942).  See also Major James
Pottorff, Note, Alimony and Child Support Owed by Reserve Component Service Members
Called to Active Duty, The Army Lawyer, Mar. 1991, at 53.
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the statutory language speaks only of relief in cases brought against the service member,129 courts
have granted relief to a husband who initiated a proceeding to determine the extent of his
obligation for support and maintenance because of his change in circumstances when he entered
military service.130  The usefulness of this section may be limited by the advent of administrative
support and paternity hearings mandated by the Welfare Reform Act of 1996.131

Additionally, one court ruled that once judgment against a service member-defendant is
entered and stayed, a service member cannot question the entry of the judgment when the plaintiff
appeals the court's order to suspend collection.132

3-10. Duration and Term of Stays; Codefendants Not in Service

Section 204

(50 U.S.C. App. ' 524)

Any stay of any action, proceeding, attachment, or execution, ordered by
any court under the provisions of this Act may, except as otherwise provided, be
ordered for the period of military service and three months thereafter or any part of
such period, and subject to such terms as may be just, whether as to payment in
installments of such amounts and at such times as the court may fix or otherwise. 
Where the person in military service is a co-defendant with others the plaintiff may
nevertheless by leave of court proceed against the others. 

This section is a companion provision to other sections of the Act that allow a court to
grant a stay of proceedings because of military service.  In this regard, with the exception of
section 700, none of the stay provisions sets a specific duration for the stay.  Ideally, absent other
considerations, a service member can obtain a stay for his/her entire period of military service and
three months thereafter.  The actual duration of a stay will frequently depend on the equities of
the case.133  Generally, it is a bad idea to ask for the full statutory stay length, as civil courts are
aware that service members may take leave to resolve civil court actions, even if they are
                                               

129Rochester Ropes v. Beckworth Havens, 182 Misc. 548, 49 N.Y.S.2d 126 (Sup. Ct. 1944).  The
vitality of this section is limited by the growing trend of states to handle child support, alimony,
and paternity support matters by administrative order and hearing, which are not covered by the
SSCRA.  See supra note 75.

130McKinney v. McKinney, 182 Misc. 903, 50 N.Y.S.2d 8 (Sup. Ct. 1944).  See supra notes 116
and 128.

131 See supra note 75 and accompanying text.

132Akron Auto Finance Co. v. Stonebraker, 66 Ohio App. 507, 35 N.E.2d 585 (1941).

133See, e.g., Korsch v. Lambing, 28 N.Y.S.2d 167 (Sup. Ct. 1941).
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overseas.134  The better policy is for a commander to seek a stay for a service member only until
they are able to take leave and defend or prosecute their civil court action.  Litigation under this
section principally arises when a court allows an action to proceed against an individual who is a
co-defendant of the person in military service.  A court will stay all proceedings in a consolidated
action as to the non-service defendant when necessary to protect the interest of the service
member.135

When a court grants relief in a factual situation specifically covered by one of the Act's
provisions, however, the court must follow the duration provision contained in the specific section
rather than the provisions of section 204.

3-11. Statute of Limitations as Affected by Period of Service

Section 205

(50 U.S.C. App. ' 525)

The period of military service shall not be included in computing any period
now or hereafter to be limited by any law, regulation, or order for the bringing of
any action or proceeding in any court, board, bureau, commission, department, or
other agency of government by or against any person in military service or by or
against his heirs, executors, administrators, or assigns, whether such cause of
action or the right or privilege to institute such action or proceeding shall have
accrued prior to or during the period of such service, nor shall any part of such
period which occurs after October 6, 1942 be included in computing any period
now or hereafter provided by any law for the redemption of real property sold or
forfeited to enforce any obligation, tax, or assessment. 

This section of the Act tolls statutes of limitations during the period of military service of
any military plaintiff or defendant.136  Once military service is shown, the period of limitations is
                                               

134 See supra notes 108-110 and accompanying text.

135Heck v. Anderson, 234 Iowa 379, 12 N.W.2d 849 (1944).

136 Courts may decide that the time period in question is not actually a statute of limitation.  See,
e.g., Matter of Child Whose First Name is Baby Girl, 206 A.2d 932, 615 N.Y.S. 2d 800 (N.Y.
App. Div. 1994)(6 month period not statute of limitations, but period of ripening of legal interests
into Constitutionally protected interest).  In addition, the provision only applies to the time period
before bringing a suit.  It does not extend time periods within a suit, such as time periods to avoid
motions to dismiss for failure to prosecute an action.  Dellape v. Murray, 651 A. 2d 638 (Pa.
Commw. Ct. 1994).  See also Romauldo P. Eclavea, Annotation, Tolling Provision of the
Soldiers' and Sailors' Civil Relief Act (50 U.S.C.A. Appx. ' 525), 36 A.L.R. FED. 420 (1978),
and Note, Soldiers' and Sailors' Civil Relief Act Update: Section 525 Means What It Says, The
Army Lawyer, June 1993, at 50.
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automatically tolled for the duration of the service.137  The courts have held that this section is
applicable to state governments,138 municipal governments,139 and administrative proceedings.140 
Whether the cause of action accrued prior to or during the period of service is immaterial.141  This
section is inapplicable, however, to periods of limitations imposed by federal internal revenue

                                               

137Ricard v. Birch, 529 F.2d 214 (4th Cir. 1975). But see the unusual rulings in In re Melicia L. v.
Raymond L., 254 Cal. Rptr. 541 (Cal. 4th 1988) and In re Sarah C. v. Paul D., 11 Cal. Rptr.2d
414 (Cal. 4th 1992) (Court held that 1-year reunification period for putative father and child prior
to termination of parental rights was not tolled by SSCRA because father had failed to request
stay of proceedings (even though father unaware of proceedings).  It seems that the California
court misread the tolling provisions of the SSCRA which are automatic;  requesting a stay of
proceedings is not a prerequisite. 

138Parker v. State, 185 Misc. 584, 57 N.Y.S.2d 242 (Ct. Cl. 1945).

139Calderon v. City of New York, 184 Misc. 1057, 55 N.Y.S.2d 674 (Sup. Ct. 1945).

140Shell Oil Co. v. Industrial Comm'n, 407 Ill. 186, 94 N.E.2d 888 (1950).

141In re Thompson v. Reedman, 201 F. Supp. 837 (E.D. Pa. 1961); Wolf's Estate, 264 F.2d 82
(3rd Cir. 1959).
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laws.142  Courts have recently changed the approach to applying this section to certain suits
against the government.143

Unlike other general relief provisions, section 205 does not require service member's to
show their military service materially affected their ability to participate in the proceedings.144 
Courts have no discretion in applying section 205, which is always self-executing.145  No stay
request is required to assert the tolling provision of section 205.  However, the tolling of the
statute of limitations does not prevent the conveyance of a deed-in-lieu of foreclosure from a
service member's assignees while the service member is on active duty.146

                                               

142SSCRA ' 207.  Stone v. C.I.R., 73 T.C. 617 (1980); see Allen v. United States, 439 F. Supp.
463 (D.C. Cal. 1977) (statute of limitations which barred relief to taxpayer in action brought to
recover alleged overpayment of federal income tax paid while taxpayer was a member of armed
services was not tolled by the Act).

143Detweiler v. Pena, 38 F. 3d 591 (D.C.Cir., 1994)(statutory language broad and unambiguous -
all statutes of limitations are tolled, including filing with Board for Correction of Military Records
[BCMR])  overruling Allen v. Card, 799 F. Supp. 158 (D.C. 1992) (SSCRA does not toll 3-year
period for filing complaints with BCMR)  See also Mouradian v. John Hancock, 1989 WL
225052 (1st Cir. 1989), remanded 751 F. Supp. 272 (D. Mass. 1990), aff'd 930 F. 2d 972 (1st
Cir. 1991) (the armed services tolling provision in the Labor Management Relations Act, which
required a showing of material effect, applied in this collective bargaining case, instead of the
general tolling provision of the SSCRA). See alsoIn re Robins Co., Inc. v. Dalkon Shield
Claimants Trust, 996 F.2d 716 (4th Cir. June 22, 1993) ("Plain language of [SSCRA] requires
that time periods such as that fixed by the bar date [for filing claims against A.H. Robins as part of
the Chapter 11 reorganization plan] be tolled in favor of military personnel.... the statue on its
face applies to toll the claim filing period in favor of Major Anderson.  [It] contains no exceptions
and is drafted in extraordinarily broad terms.... section 525 itself contains no hint of an exception
for bankruptcy or any other type of proceeding....").   See also Davis v. Dep’t of the Air Force, 51
M.S. P.R 246 (1991) and Lybrook v. Dep’t of the Navy, 51 M.S.P.R. 241 (1991) (MSPB actions
tolled); and Major Howard McGillin, Tolling of Statutes of Limitations, The Army Lawyer, Mar.
1995, at 41; and Major Douglas Bradshaw, Ms. Marilyn Byczik, and Ms. Julie A. Buser, Soldiers'
Tort Claims and the Soldiers' and Sailors' Civil Relief Act, The Army Lawyer, Jul. 1991, at 36.

144Syzemore v. Sacramento County, 127 Cal. Rptr. 741, 55 C.A.3d 517 (1976) (section is
applicable without regard to prejudice to service member).   

145Newman v. Newman, 234 Ga. 297, 216 S.E.2d 79 (1975); Van Heest v. Verch, 58 N.J. Super.
427, 156 A.2d 301 (1959).

146 Wells v. Brown, 9 Vet. App. 293 (1996).
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Section 205 sometimes has the effect of a two-edged sword.  It can operate both to the
advantage and to the  disadvantage of a service member because it applies to actions by or against
the service member.147

This section tolls any period of limitation established "by any law, regulation, or order . . .
in any court, board, bureau, commission, department, or other agency of the government"
whether related to administrative proceedings, periods for redemption of real estate, enforcement
of tax obligation (not federal taxes) or assessment.  While the SSCRA does not limit application
of this provision to a single term of enlistment or to a specified period of career service, lower
courts had interpreted this provision various ways with some requiring a showing of material
effect for career personnel to invoke protection.  In Pannell v. Continental Can Co.,148 the Fifth
Circuit relied on two state court decisions149 in holding that the Act is inapplicable to a career
service member. 

On 31 March 1993, the Supreme Court settled the issue in Conroy v. Aniskoff, 507 U.S.
511, 113 S.Ct. 1562 (1993), reversing Conroy v. Danforth, 599 A.2d 426 (Me. 1992). There is
no requirement to show material effect.

The Maine court affirmed a judgment that the SSCRA did not protect an Army Colonel on
active duty from running of an 18-month redemption period following statutory foreclosure of a
tax lien mortgage for nonpayment of taxes; the court ruled that a career service member must
prove material effect to toll the redemption period, despite the language of the statute which does
not require a showing of material effect. 

The Supreme Court held that there is no requirement to show service materially effects a
career service member to toll a statute of limitations; the language of section 205, SSCRA is
clear.

Recently, the government has invoked the doctrine of laches in wrongful discharge claims
against the United States.  The government has argued that, although military service tolls the
                                               

147See Ray v. Porter, 464 F.2d 452 (6th Cir. 1972); see also Carr v. United States, 422 F.2d 1007
(4th Cir. 1970) (tolls a limitation provision if action is either against any person in military service
or is against his heirs, executors, administrators, or assigns) and Hamner v. BMY Combat
Systems, 869 F.Supp. 888 (D. Kan., 1994), aff'd, 79 F.3d 1156 (10th Cir. 1996) (soldier injured in
alleged tort while on active duty - files suit 2 years and one day after discharge - statute of
limitations 2 years - suit dismissed).  But see Card v. American Brands Corp., 401 F. Supp. 1186
(D.C.N.Y. 1975), and Wanner v. Glen Ellen Corp., 373 F. Supp. 983 (D.C. Vt. 1974) (holding
statute of limitations not tolled for wife of service member bringing suit in her own name). 
Hostetter, supra note 22, at 41.

148Pannell v. Continental Can Co., 554 F.2d 216 (5th Cir. 1977).

149Bailey v. Barranca, 83 N.M. 90, 488 P.2d 725 (1971); King v. Zagorski, 207 So. 2d 61 (Fla. D.
Ct. App. 1968).
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statute of limitations, lengthy delays in filing claims prejudice the government's ability to defend
and also significantly increase the government's liability to pay for unrendered services it does not
need or want.150  The laches theory has had mixed success in the courts, but it is another example
of how defendants may avoid the effects of section 205.  Recently, in a case extending the
SSCRA tolling provision to the BCMR, the D.C. Circuit examined laches and reaffirmed its
potential applicability to SSCRA tolled cases.151

3-12. Maximum Rate of Interest

Section 206

(50 U.S.C. App. ' 526)

No obligation or liability bearing interest at a rate in excess of 6 percent per
year incurred by a person in military service before that person's entry into that
service shall, during any part of the period of military service, bear interest at a rate
in excess of 6 percent per year unless, in the opinion of the court, upon application
thereto by the obligee, the ability of such person in the military service to pay
interest upon such obligation or liability at a rate in excess of 6 percent per year is
not materially affected by reason of such service, in which case the court may
make such order as in its opinion may be just.  As used in this section the term
"interest" includes service charges, renewal charges, fees, or any other charges
(except bona fide insurance) in respect of such obligation or liability. 

This section provides that the rate of interest on debts incurred by service members prior
to service shall not exceed 6 percent per year during their period of service.  To avoid application
of this section, a creditor must show that the ability of the service member to pay more is not
materially affected by reason of military service.  The term "interest" includes both service and
carrying charges.

During a Reserve Component activation, Reserve soldiers regularly invoke this provision,
although it also applies to new active component officers and enlisted personnel. Active
component soldiers seldom invoke this provision becauseof the requirements that (1) the soldier's
military service must materially affect the ability to pay the obligation; and (2) the obligation must
predate the active service.  Many new active component officers and enlisted soldiers, fresh from
college or high school, actually experience enhanced financial well-being upon entering active
duty. The opposite situation is often true for many Reserve officers and enlisted personnel who
                                               

150Deering v. United States, 620 F.2d 242 (Ct. Cl. 1980); see also Foster v. United States, 733
F.2d 88 (Fed. Cir. 1984) (laches effective as an affirmative defense against claims filed seven,
eight, and nine years after accrual); Hankins v. United States, 7 Cl. Ct. 698 (1985).  See contra
Cornetta v. United States, 851 F.2d 1372 (Fed. Cir. 1988) (government failed to demonstrate
sufficient prejudice from defendant's delay to invoke defense of laches).

151 Detweiler v. Pena, 38 F.3d 591, 595-96 (D.C. Cir. 1994).
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leave well-paying civilian jobs to take financially less lucrative military assignments upon
activation or voluntary active duty.

  A Reserve Component call-up, such as Operation Desert Shield in 1990 - 1991, 
demonstrated this anomaly.152  Many Reserve Component soldiers during Desert Storm duty
experienced financial difficulties because their military pay and benefits did not match their civilian
pay.  Nearly all of the Reserve financial commitments were pre-service.  Although the Reserve
Component soldiers may have entered these commitments while members of the Reserve
Components, they nevertheless will have entered the commitments before entry on active duty.
 

Most creditors will likely assert that they will abide by the SSCRA and limit interest rates
to six percent for those soldiers meeting the criteria set out above.  In fact, this provision of the
SSCRA puts the burden on the creditor to demonstrate that a soldier's military service is not
affecting the ability to repay a loan.  Attorneys should take the initiative and advise clients'
creditors if financial obligations cannot be met.  This is a far better course than allowing a client to
go into default and then invoking the SSCRA after the fact, as a defense. One federal court has
held that service members may sue creditors that fail to forgive interest above six percent.153

How do you determine what constitutes "material effect" to qualify for the six percent
interest cap?  The SSCRA does not define the term, and leaves it up to a case-by-case factual
review.  The normal rule of thumb is whether the service member's preservice income is greater
than his military income.154 If a service member has a drop in income upon entering military
service, but still has significant savings or assets that could easily pay the debt or obligation, that a
creditor may challenge his claim of "material effect" for the six percent interest cap.

If they have joint contractual liability with the service member, dependents receive the 6%
interest rate protection.  What if a married person joins active service and his or her income
increases  but, because his or her non-military spouse quits his or her job to maintain a joint
                                               

152See Major James Pottorff, Note:  Protection for Active and Reserve Component Soldiers, The
Army Lawyer, Oct. 1990, at 48; Major James Pottorff, Note:  A Look at the Credit Industry's
Approach to the Six Percent Limitation on Interest Rates, The Army Lawyer, Nov. 1990 at 49;
Major James Pottorff, Note:  Guaranteed Student Loans and the Six Percent Interest Cap, The
Army Lawyer, Jan. 1991, at 52; James Pottorff, Soldiers' and Sailors' Civil Relief Act Protection
for Reserve Component Servicemembers Called to Active Duty, Virginia Law Register, Dec.
1990, at 7; Kathleen H. Switzer, Benefits for Reserve and National Guard Members Under the
Soldiers' and Sailors' Civil Relief Act of 1940, 110 BANKING L.J. 517 (Nov. 1993); .Larry
Carpenter, The Soldiers' and Sailors' Civil Relief Act: Legal Help for the Sudden Soldier, 25
ARK. LAW. 42 (Apr. 1991);  Joseph Chapelle, Legal Primer for Advising the Deployed
Servicemember, 34 RES GESTAE 494 (May 1991).

153 Moll v. Ford Consumer Finance Company, Inc., __F.Supp.__, 1998 U.S. Dist. LEXIS 3638
(N.D. Ill. 1998).

154 Hostetter, supra note 21, at 36-37; and Day, supra note 104.
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household with the service member, the couple's joint income decreases?  Could they invoke the
6% interest cap on a joint obligation?  50 U.S.C. App. § 513 protects those primarily or
secondarily liable on service member's obligation.  The problem is "material effect."  The creditor
may try to argue that the military person's income has increased and because the dependent
voluntarily gave up his or her former job, military service did not effect their income.  The answer
is not clear.  What if the non-military spouse was not jointly liable?  50 U.S.C. App. § 536 only
extends SSCRA benefits to dependents in their own right for App.§§ 530-536;  other protections
are derivative (see Chapter 4).  The 6% interest limitations are in App.  § 526.  In this situation,
the creditor may try to argue that the non-military spouse's income is irrelevant because credit was
extended solely to the military member.155

One issue invariably arising when a service member invokes this provision of the SSCRA
pertains to interest above six percent.  What happens when a loan agreement provides that the
debtor will pay interest at an annual rate of 14 percent?  Is the difference of eight percent forgiven
or accrued?  Some creditors will likely attempt to accrue it.  For example, some bank loan
servicing rules may allow a six percent cap during active service, but consider the excess to be a
delinquency that must be paid within three months of leaving service.156   Another common ploy is
for a lender to agree to reduce the interest rate to six percent, but increase the payments on
principal to the point that they equal the pre-service payment amount, thereby paying off the loan
early.  This approach also violates the intent of the legislation.157  Another clever ploy by creditors
is to agree to reduce the loan to the six percent cap, but to charge a series of new finance charges
for “refinancing” the loan.158  Another variation of this approach is for the lender to agree to the
six percent interest cap, but then “refinance” the loan based upon the remaining years left on the
mortgage, rather than on the number of years of the original mortgage contract.  This approach
also violates the intent of section 526, in that the “refinanced” mortgage loan will have higher
monthly payments at the six percent rate than a service member would pay if the new mortgage
was based upon the original term of years.159 

  This approach is contrary to Congressional intent when this provision was enacted as an
amendment to the SSCRA in 1942.  Referring to the original law, enacted in 1940, a Senate
                                               

155 Ibid.

156Contra S. REP. NO. 1558, 77th Cong., 2d Sess. 4 (1942) and Moll v. Ford Consumer Finance
Company, Inc., __F.Supp.__, 1998 U.S. Dist. LEXIS 3638, *12-15 n.5, citing 101 CONG. REC.
S2142 (1991) (statement of Senator Joseph Biden). .

157 James P. Pottorff, Contemporary Applications of the Soldiers’ and Sailors’ Civil Relief Act,
132 MIL. L. REV. 115, 131-133 (1991).  See also Office of Comptroller of the Currency Advisory
AL-91-1, 1991 OCC CB LEXIS 13 (13 March 1991); and Moll v. Ford Consumer Finance
Company, Inc., 1998 U.S. Dist. LEXIS 3638, at *12n.5.

158 Id.

159 Id.
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Report noted that it did not "prevent an accumulation of excess interest" and only allowed for a
stay of proceeding in the event collection action was initiated.160  The amendment, however, was
intended to correct this situation.  It prohibited "interest at a rate in excess of 6 percent . . . ."161 
During debate in the House of Representatives, Congressman Kilday, a member of the House
Committee on Military Affairs, explained this provision.  He stated that "while a man is in service
the interest on his contract shall not exceed 6 percent per annum."162 Accordingly, interest in
excess of six percent cannot be accrued during active service; it must be forgiven.

Although most interest rates in 1942 were very low, Congressman Kilday noted that some
states at that time allowed interest rates of up to three percent per month.163  Consequently,
Congress did anticipate interest rates substantially in excess of six percent at the time this
provision was enacted, arguments of some creditors notwithstanding. 

As a consequence of this section, when a service member owes money and the interest
rate is more than 6 percent per year, the rate must be reduced to 6 percent when the debtor enters
military service.  The protection ends, however, if the creditor convinces a court that the service
member's ability to pay is not materially affected by military service.  What if your client comes to
see you to assert the six percent interest cap, after they have been on active duty for over a year,
or they are back from deployment.  Does a creditor have to backdate any interest cap and credit
the service member?  Arguably, the recent Moll v. Ford Consumer Finance Company, Inc., case
provides service members with a means to privately sue creditors and lenders that wrongly refuse
to credit service members with the six percent interest cap.164.  One can argue that the law would
still apply, and the creditor still has the burden to prove no material effect.  The creditor has a
very strong argument in such cases that the service member must not have been materially
affected if the soldier had paid the full amount owed for the past year or deployment.  In such
cases, legal assistance attorneys need to argue the intent of the law to protect service members
"with an eye friendly to those who dropped their affairs to answer their country's call."165

May a creditor demand proof of material effect upon entry to active duty?  Technically,
no:  the burden of proof is on the lender.  Still, service members are best advised to notify their
lenders of their intent to invoke the 6% interest cap in writing, along with proof of
mobilization/activation to active duty and evidence of the difference in the debtor’s military and

                                               

160 S. REP. NO. 1558, 77th Cong., 2d Sess. 4 (1942).

161Id.

16288 CONG. REC. 5366 (1942).

163Id.

164 Moll v. Ford Consumer Finance Company, Inc., 1998 U.S. Dist. LEXIS 3638.

165 Le Maistre v. Leffers, 333 U.S. 1, 6 (1948).
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civilian pay.166 What if the lender requires the service member debtor to fill out a list of current
debts, assets, and other sources of income, or a new loan application before they will consider
granting a 6% interest cap request?  Such conduct would violate the spirit of section 526 and
section 518, by indicating the creditor’s intent to reappraise the customer’s creditworthiness.  The
lender did an evaluation of the debtor when it approved the debt, and the debtor may not be
subjected to further questions as to creditworthiness.  Ultimately, the burden lies on the
creditor.167

How do you enforce this provision short of defaulting on a loan or obligation and raising
the interest cap as a defense, when a creditor refuses to honor the SSCRA?  You seek the
assistance of the local U.S. Attorney, after coordinating with your supervisors or advise your
client to sue the lender/creditor.168  Be creative in utilizing state consumer protection statutes, the
Fair Credit Reporting Act, and the Truth in Lending Act, in fashioning a remedy.169

This section does not apply to transactions entered into after entry into military service.170

 Attorneys should consider this section, however, in connection with section 700 (50 U.S.C. App.
' 590) in making any application for relief from pre-active duty financial obligations.

Many soldiers upon entry to active duty have student loan debts.  A Department of
Education (DE) memorandum171 affects application of the six percent limitation.  It states that this

                                               

166 See Chapter 8, Appendix A.  Model 6% Interest Letter to Lender.

167 Pottorff, supra note 155, at 133.   Legal assistance counsel may want to consider use of an
installation Armed Forces Disciplinary Control Board, to put off-limits to military personnel a
financial institution that repeatedly violates section 526.  This works particularly well in smaller
communities near major military installations, where the military has some leverage with the local
business community to encourage SSCRA compliance.  See Army Regulation 190-24, Military
Police: Armed Forces Disciplinary Control Boards and Off-Installation Military Enforcement
Services (Nov. 15, 1982).

168 Moll v. Ford Consumer Finance Company, Inc., 1998 U.S. Dist. LEXIS 3638.

169 Hostetter, supra note 21, at 36-37.  See also Crump v. Chrysler First Financial Services
Corporation, No. 92 CVS 33 (Sup. Ct. Caldwell County, North Carolina 1992) (Lender reduced
interest rate, but not payments.  Service member missed a balloon payment and received a bad
credit report.  The soldier sued the lender for SSCRA violations (six percent cap), Fair Credit
Reporting Act violations and North Carolina Unfair Trade Practices Act--case settled favorable
for soldier.) and United States ex. rel. Bennett v. American Home Mortgage, (D. N.J. 1990)
(unpublished settlement)(Desert Storm National Guard solider's mortgage lender reduced interest
rate, but not monthly payments.  U.S. Attorney intervened and negotiated a settlement with the
lender favorable to the soldier). 

170Shield v. Hall, 207 S.W.2d 997 (Tex. 1948).
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limitation of interest rates is ineffective with respect to guaranteed student loan obligations
(formerly called GSL's now FFLEP's172).  According to DE, Section 1078(d), Title 20, United
States Code,173 affects the scope of the SSCRA protection.  Section 1078(d) states that no
provision of any Federal or State law that limits the interest rate on a loan will apply to the
government student loan program.  DE's position is that this renders ineffective the section 206
interest cap if the loan in question is federally insured.  All other types of loans and credit
arrangements, however, remain unaffected by section 1078(d).  Accordingly, other provisions of
the SSCRA, including those providing for a stay of proceedings174 and reopening default
judgments175 remain available to debtors.

While the six percent protection is not available for holders of FFLEP's, the DE will
permit lenders to forbear or to defer payments.  A soldier may apply to a lender for an emergency
forbearance.176  "'Forbearance' means permitting the temporary cessation of payments, allowing an
extension of time for making payments, or accepting smaller payments than were previously
scheduled."177  According to the DE memorandum178, a lender may grant an emergency
forbearance for up to six months based on a phone call or written request from the borrower or a
close family member.  The borrower and lender must enter a written agreement for an extension
of forbearance beyond six months.

Borrowers serving on active duty, including Reserve Component personnel on active duty,
would probably be better served by applying for a military deferment of their federally insured
student loans. The Higher Education Amendments of 1992, Pub. L. 102-325, significantly
(..continued)

171Department of Education Memorandum, GSL Borrowers Adversely Affected by the Recent U.S.
Military Mobilizations (August 29, 1990); see also Office of The Judge Advocate General
Memorandum, Operation DESERT SHIELD Legal Assistance Issues II (October 12, 1990). 
Major James Pottorff, Note, Guaranteed Student Loans and the Six Percent Interest Cap, The
Army Lawyer, Jan. 1991, at 52.

172FFELP includes four types of student loans:  Federal Stafford Loans (formerly GSL); Federal
Supplemental Loans for Students (SLS); Federal PLUS loans; and Federal consolidation Loans.

173Congress passed this provision as section 428(d) of the Higher Education Act of 1965.

17450 U.S.C. App. ' 521 (1994).

175Id, 50 U.S.C. App. ' 520.

176See 34 C.F.R. ' 682.211 (1997).  The Secretary of Education encourages lenders to grant
forbearance in order to prevent borrowers from defaulting.  See also Higher Education Technical
Amendments Act of 1991, Pub. L. No. 102-26 (April 9, 1991). 

177Id, 34 C.F.R.. ' 682.211(a)(1).

178The DE Memorandum referred to pre-1990 federal Guaranteed Student Loans (GSLs).
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changed deferments available to borrowers under FFELP.  Under 20 U.S.C. ' 1078(b)(1)(M), as
revised, there is no longer an automatic deferment for military personnel.  Borrowers receiving
loans on or after 1 July 1993, are entitled only to deferments on limited grounds (for military
personnel, the most likely ground to use is economic hardship or military mobilization).  DE has
developed regulations to implement the provisions.179    

For older loans, borrowers serving for up to three years on active duty in the Armed
Forces or the Commissioned Corps of the Public Health Service may receive an automatic (upon
application) military deferment.180  In most cases, a deferment means a borrower will have
periodic installment payments of principal deferred during active service of up to three years.  If a
soldier entered a GSL agreement before October 1, 1981, he or she may also apply for a six
month grace period of deferment that begins after the completion of the deferment period for
military service.  Interest, however, will usually accrue and must be paid by the borrower during
the deferment period, and during any post-deferment grace period.

Soldiers will often be unaware of the availability of military deferments and not submit
requests concurrent with orders to active duty.  DE regulations should be checked to see if there
is authorized a late filing period.  The request for deferment should include documentation
sufficient to establish eligibility for deferment.  In most cases, a copy of orders calling a soldier to
active duty should be sufficient.

The Higher Education Technical Amendments of 1991 (Public Law 102-26 signed April 9,
1991) provided additional assistance to reservists called to duty during Operation Desert
Shield/Storm.  The amendments include extended deferment periods.

For loans that do not qualify for the six percent cap on interest, such as those in which
nonmilitary spouses are separately obligated, as well as loans that do not qualify for military
deferments, negotiation remains the key.  Lenders will often agree to reduced or deferred
payments when informed that an individual who has either directly or indirectly been making
payments has been ordered to active duty. 

                                               

179 See 34 C.F.R. '' 682.210 and 682.211 (1997).

180Id., 34 C.F.R. ' 682.210(b)(3) (1997).
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3-13. Federal Income Taxes

Section 207

(50 U.S.C. App. ' 527)

Section 205 of this Act shall not apply with respect to any period of
limitation prescribed by or under the internal revenue laws of the United States.181

                                               

181See Stone v. C.I.R., 73 T.C. 617 (1980) (the section 205 provision tolling the statute of
limitations is inapplicable to any limitations period under internal revenue laws); and Allen v.
United States, 439 F.Supp. 463 (C.D. Ca. 1977).
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Chapter 4 - Rents, Mortgages, Foreclosures

Eviction, Installment Contracts, Mortgage Foreclosures, Lease Terminations, Anticipatory
Relief, Extensions of Benefits to Dependents

4-1. Purpose and Scope 

This chapter examines Articles III and VII of the Soldiers' and Sailors' Civil Relief Act. 
Article III contains sections 300 through 306 (50 U.S.C. App. '' 530-536), which relate to
evictions, lease terminations, installment sales contracts, repossessions, mortgage foreclosures on
real and personal property, storage lien foreclosures, and the rights of life insurance contract
assignees.  The benefits of Article III are the only ones the Act extends to both service members
and their family members in their own right.1  Article VII contains sections 700, 702, and 703 (50
U.S.C. App. '' 590, 592, and 593) which relate to seeking relief from financial obligations before
defaulting on the payments, professional liability protection for health care workers, and health
insurance reinstatement.  The last two topics will be discussed in Chapter 5, Insurance.

4-2. Extension of Benefits to Dependents

Section 306

(50 U.S.C. App. ' 536)

Dependents of a person in military service shall be entitled to the benefits
accorded to persons in military service under the provisions of this article upon
application to a court therefor, unless in the opinion of the court the ability of such
dependents to comply with the terms of the obligation, contract, lease, or bailment
has not been materially impaired by reason of the military service of the person
upon whom the applicants are dependent. 

Under the terms of this section, dependents of military personnel may apply to a court for
the benefits of all the sections under Article III.2  If the court finds that the dependent's ability to
comply with the terms of a contract or other obligation is materially affected by the military
service of the person upon whom he or she is dependent, then the court is authorized to grant the
dependent at least the same degree of relief to which the service member would be entitled.3 
                                               

1 50 U.S.C. App. ' 536  (1994) provides dependents protection in their own right for Article III
benefits (App. '' 530-536).  Other protections are derivative from a joint obligation with the
service member.

2While section 700 is included in this chapter, the extension of benefits to dependents applies to
Article III only.

3See, e.g., Reid v. Margolis, 181 Misc. 222, 44 N.Y.S.2d 518 (1943); Pfeiffer v. McGarvey, 61 F.
Supp. 570 (E.D. Pa. 1945);
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What if the "dependent" entered a financial obligation before he or she married and before that
spouse entered the military?  He or she should be afforded Article III protection.4

Congress added this section in 1942 to avoid situations in which dependents suffered as a
result of the service member's period of service.  It applies the situations such as the foreclosure
of a mortgage on the home of a widowed mother, entirely dependent upon her soldier son,
because she herself was not a "person in the military service."5

Since the Act does not define "dependent," the courts have treated this as a question of
fact to be determined in each individual case.  The courts have determined whether the individual
invoking the Act is dependent upon a service member for support and maintenance.  One court
held that this section does not protect a business partner.6

4-3. Eviction and Distress

Section 300

(50 U.S.C. App. ' 530)

(a) No eviction or distress shall be made during the period of military
service in respect of any premises for which the agreed rent does not exceed
$1,200 per month, occupied chiefly for dwelling purposes by the wife, children, or
other dependents of a person in military service, except upon leave of court
granted upon application therefor or granted in an action or proceeding affecting
the right of possession.

(b) On any such application or in any such action the court may, in its
discretion, on its own motion, and shall, on application, unless in the opinion of the
court the ability of the tenant to pay the agreed rent is not materially affected by
reason of such military service, stay the proceedings for not longer than three
months, as provided in this Act, or it may make such other order as may be just. 
Where such stay is granted or other order is made by the court, the owner of the

                                               

4 See, Tuscon Telco Federal Credit Union v. Bowser, 451 P.2d 322 (Ariz. Ct. App. 1969) (single
woman entered chattel mortgage on car, was subsequently married to civilian who was later
drafted; car registered solely in her name and she alone made payments before repossession; court
held that repossession without court order violated ' 532, SSCRA.  SSCRA applied because her
ability to pay was impaired by husband's subsequent induction).  Could the woman in the Bowser
case have invoked the 6% interest cap of App. ' 526?  No.  Her military husband was not a joint
obligor on the car loan).

5See Great Barrington Savings Bank v. Brown, 239 Mass. 546, 132 N.E. 398 (1921).

6Patrikes v. J.C.H. Service Stations, Inc., 42 N.Y.S.2d 158 (N.Y. City Ct. 1943), aff'd  46
N.Y.S.2d 233 (N.Y.A.D. 1943).
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premises shall be entitled, upon application therefor, to relief in respect of such
premises similar to that granted persons in military service in sections 301, 302,
and 500 of this Act [50 U.S.C. App. '' 531,532, and 560] to such extent and for
such period as may appear to the court to be just.

(c) Any person who shall knowingly take part in any eviction or
distress otherwise than as provided in subsection (a), or attempts so to do, shall be
fined as provided in title 18, United States Code, or imprisoned not to exceed one
year, or both.

(d) The Secretary of Defense or Secretary of Transportation, with
respect to the Coast Guard when it is not operating as a service in the Navy, is
empowered, subject to such regulations as he may prescribe, to order an allotment
of the pay of a person in military service in reasonable proportion to discharge the
rent of premises occupied for dwelling purposes by the wife, children, or other
dependents of such person. 

a. General.  This section protects service members and their dependents from
eviction for nonpayment of rent.7  It provides criminal sanctions8 for those who knowingly take
part in the eviction or attempted eviction of the spouse, children, or other dependents of a service
member from any premises occupied as a dwelling and rented for less than $1,200 per month.  In
these circumstances, a landlord must obtain a court order authorizing an eviction.9  The Act does
not define the terms "eviction" and "distress," but the courts have applied their commonly
accepted meanings in deciding cases arising under this section.10

b. Application.  The provisions of this section apply when the following conditions
exist:

                                               

7The provisions of this section are entirely different from, and not to be confused with, the
provisions of section 302, which deals with mortgages, trust deeds, etc.  Union Labor Life Ins.
Co. v. Wendeborn, 19 N.J. Misc. 496, 21 A.2d 317 (1941).

8A violation of this section will also support an action for damages for wrongful eviction,
including an award of punitive damages.  Spampinato v. M. Breger & Co., 226 F.2d 742 (2d Cir.
1955), cert. denied, 350 U.S. 973, reh'g denied, 350 U.S. 1009 (1956); Prather v. Clover
Spinning Mills, 215 S.C. 103, 54 S.E.2d 529 (1949).

9Pub. L. No. 89-358, ' 10, 80 Stat. 28 (1966), raised the rent ceiling amount from $80 to $150
per month.

10"Eviction" means "a dispossession of a tenant by a landlord."  "Distress" is "the taking of
another's personal property out of his possession either for holding or for sale in order to obtain
satisfaction of a part due rent claim."  Lesher v. Louisville Gas & Electric Co., 49 F. Supp. 88
(W.D. Ky. 1943); Arkless v. Kilstein, 61 F. Supp. 886 (E.D. Pa. 1944).
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(1) A landlord attempts an eviction or distress11 during the period of military
service, or after receipt of orders to report to duty as provided in section 106 of the Act.

(2) The premises are occupied as a dwelling by the spouse, children, or other
dependents of the service member.12

(3) The agreed rent does not exceed $1,200 per month.

Prior to the 1991 amendments, section 300 purported to apply only to those cases in
which the rent did not exceed $150; however, at least one court granted relief when the amount of
monthly rent exceeded $150.  In Balconi v. Dvascas,13 the monthly rent was $340, but the court
held that a service member's child and ex-wife were eligible under the Act for protection against
eviction.  The court concluded that the rent was actually less than $150 if adjusted for inflation
occurring since 1966, when Congress raised the maximum rent from $80 to $150.  This rationale
may be helpful subsequent to the 1991 amendment.

Courts have required that a landlord-tenant relationship exist since this section
contemplates a disturbance of that relationship.14  One court has, however, held this section to be
applicable to a constructive eviction by the owner of a dwelling in which a service member's
dependents were sub-tenants of the lessee.15

c. Action in court; material effect.  A landlord may evict a  service member or his/her
dependents only "upon leave of court granted upon application therefor or granted in an action or
proceeding affecting the right of possession."  A reasonable interpretation of this provision is that

                                               

11For a case holding that the tenant may waive his rights to an action for wrongful distress under
this section, see State ex. rel. Myers v. Kodge, 129 W. Va. 820, 42 S.E.2d 23 (1947).

12The persons entitled to protection under this section are those in the armed service, or their
dependents, who have an obligation to pay rent for the leased premises.  Pfeiffer v. McGarvey, 61
F. Supp. 570 (E.D. Pa. 1945).  See Balconi v. Dvascas, 133 Misc.2d 685, 507 N.Y.S.2d 788
(Rochester City Ct. 1986) (dependents include child and ex-wife who are financially dependent on
service member).

13Balconi v. Dvascas, 133 Misc.2d 686, 507 N.Y.S.2d 788 (Rochester City Ct. 1986).

14See Clinton Cotton Mills v. United States, 164 F.2d 173 (4th Cir. 1947); Lesher v. Louisville
Gas & Electric Co., 49 F. Supp. 88; Arkless v. Kilstein, 61 F. Supp. 886.

15Clinton Cotton Mills v. United States, 164 F.2d 173.
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the landlord must first obtain a court order authorizing the eviction.16  The landlord may obtain
the court order by applying to a proper court and showing that the service member's military
service has no material effect upon the ability of his/her dependents to pay the rent.

Since the purpose of this section is to provide the service member protection against an
eviction for nonpayment of rent,17 the court must determine, in addition to whether a landlord-
tenant relationship exists,18 whether the tenant is a dependent of the service member. 
Additionally, the court must determine whether the tenant's ability to pay the agreed rent is
materially affected by the service member's military service.  Material effect is present when the
service member does not earn sufficient income to permit him/her to pay the rent.19  It is
immaterial whether the dwelling was rented before or after entry on active duty.20

d. Nature and extent of relief for lessee.  If the lessor files an application for an
eviction order and the court finds that military service has materially affected the service member's
ability to pay the rent, the court may on its own motion, and shall on application, either stay the
eviction proceedings for not longer than three months,21 or "it may make such other order as may
be just."22  In granting a three month stay, one court held that if the service member paid the
fourth month's rent, he could not be evicted for failure to pay the previous rent.  Also, the

                                               

16It is not necessary to file a petition for authority to commence the eviction proceeding; only
"leave of court" is necessary before any actual eviction is proper.  Eviction proceedings could be
commenced against a service member without filing a petition for authority to commence the
proceeding.  Cox v. McGregor, 330 Mich. 260, 47 N.W.2d 87 (1951).  See generally 24
A.L.R.2d 1067 (1951).

17See London v. O'Connell, 20 Misc.2d 168, 192 N.Y.S.2d 594 (N.Y. City Mun. Ct. 1959);
Bronson v. Chamberlain, 53 N.Y.S.2d 172 (Syracuse Mun. Ct. 1945).

18See Scanlan v. Garrick, 326 Ill. App. 461, 61 N.E.2d 773 (1945); Nassau Savings & Loan Ass'n
v. Ormond, 179 Misc. 447, 39 N.Y.S.2d 92 (Sup. Ct. 1942); Prather v. Clover Spinning Mills,
215 S.C. 103, 54 S.E.2d 529.

19See para. 4.4e, infra, for a full discussion of "material effect."  For examples in which courts
denied relief under this section because the petitioner failed to show that his ability to pay was
materially affected by reason of his military service, see Arkless v. Kilstein, 61 F. Supp. 886; and
Harvey v. Home Owners' Loan Corp., 189 Misc. 73, 67 N.Y.S.2d 586 (Sup. Ct. 1946).

20Clinton Cotton Mills v. United States, 164 F.2d 173.

21Daily v. Kelly, 304 Ky. 229, 200 S.E.2d 114 (1947).

22See, e.g., Academy St. Corp. v. Calderson, 38 Misc.2d 873, 238 N.Y.S.2d 853 (N.Y. City Ct.
1963); Railroad Federal Savings & Loan Ass'n v. Morrison, 179 Misc. 893, 40 N.Y.S.2d 319
(Sup. Ct. 1943).
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landlord could not evict him for not paying the rent that accrued during the period of the stay.23 
His obligation to pay the arrears was not abated, however.

e. Extension of relief to lessor.  Section 300 also permits the landlord to apply for
certain relief when the court has granted a stay of eviction.  The landlord, in the court's discretion,
may obtain a court order providing protection similar to a service member's protection under
sections 301, 302 and 500 of the Act [50 U.S.C. App. '' 531, 532, and 560).

f. Compulsory rental deductions.  Section 300(4) authorizes the Secretaries of the
respective services to order allotments from the pay of a service member to defray costs of renting
premises occupied by the service member's dependents.  The Secretary of the Army has
implemented this authority in Army Regulation 37-104-3.24  In each case, the Secretary must
order the deduction.  Deductions will be ordered only when a court of competent jurisdiction has
rendered a judgment or order directing payment, or when a commander submits a
recommendation to HQDA (DACF-IC-PA), supported by a statement that a deduction is
necessary to permit the continued occupancy of the dwelling by the member's dependents.

g. Criminal sanctions.  Criminal sanctions include 1 year confinement and fine as
provided in title 18, U.S.C. for taking part in an eviction in violation of this section.

4-4. Installment Contracts

Section 301

(50 U.S.C. App. ' 531)

(1) No person who has received, or whose assignor has received, under
a contract for the purchase of real or personal property, or of lease or bailment
with a view to purchase of such property, a deposit or installment of the purchase
price, or a deposit or installment under the contract, lease, or bailment, from a
person or from the assignor of a person who, after the date of payment of such
deposit or installment, has entered the military service, shall exercise any right or
option under such contract to rescind or terminate the contract or resume
possession of the property for nonpayment of any installment thereunder due for
any other breach of the terms thereof occurring prior to or during the period of
such military service, except by action in a court of competent jurisdiction.

(2) Any person who shall knowingly resume possession of property
which is the subject of this section otherwise than as provided in subsection (1) of

                                               

23Jonda Realty Corp. v. Marabotto, 178 Misc. 393, 34 N.Y.S.2d 301 (Sup. Ct. 1942).

24Army Reg. 37-104-3, Financial Administration:  Military Pay and Allowances Procedures, para.
55-5 (4 Apr. 1988).
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this section or in section 107, or attempts so to do, shall be fined as provided in
title 18, United States Code, or imprisoned, not to exceed one year, or both.

(3) Upon the hearing of such action the court may order the repayment of prior
installments or deposits or any part thereof, as a condition of terminating the contract and
resuming possession of the property, or may, in its discretion, on its own motion, and
shall, on application to it by such person in military service or some person on his behalf,
order a stay of proceedings as provided in this Act unless, in the opinion of the court, the
ability of the defendant to comply with the terms of the contract is not materially affected
by reason of such service; or it may make such other disposition of the case as may be
equitable to conserve the interest of all parties. 

a. General.  Section 301 is designed to protect the service member who, prior to
entry into military service,25 has entered an installment contract for the purchase real or personal
property.  The provision prohibits creditors, without "action in a court," from terminating certain
installment contracts and repossessing the property for nonpayment or breach occurring prior to
or during military service.

b. Application.  This section applies if the service member has entered either an
installment contract for the purchase of real or personal property, or a contract of lease or
bailment with a view to purchase real or personal property, prior to entry into military service.  In
addition, the service member must have paid, prior to entry into military service, a deposit or
installment under the contract.  The vendor is then prohibited from exercising any right or option
under the contract to rescind or terminate the contract, to resume possession of the property for
nonpayment of any installment due, or to breach the terms, except by action in a court of
competent jurisdiction.26  It is immaterial whether the nonpayment or other breach occurred prior
to or during the period of military service.27  May a service member who leased an automobile
prior to military service use this section to cancel the lease because he or she got orders overseas?
No.  This provision prohibits creditors from terminating certain contracts, it does not allow the
military member to cancel the agreement (but the service member might be able to use 50 U.S.C.
App.' 590  to request a stay of enforcement of the obligation).  What if the lessor of the auto
seeks to repossess for service member's breach, does this section apply?  The contract to lease
must be with "view to purchase"....  Therefore, the answer will depend on the specifics of the
                                               

25Jim's Trailer Sales, Inc. v. Shutok, 153 F. Supp. 274 (W.D. Pa. 1957).

26See, Hanson v. Crown Toyota Motors, Inc., 572 P.2d 380 (Utah 1977) (Bank, with knowledge
of Hanson's military status, repossessed auto and sold it without first filing a lawsuit, thus
violating ' 531. "Material effect" irrelevant.  A showing of material effect is  required only in
those instances where repossession is an issue in "pending litigation").  In re Rouse, 8 UCC Rep.
Serv. 578, 1970 W.L. 12582 (Bankr. E.D. Tenn. 1970) (Finance company that improperly
repossessed service member's motor vehicle could not seek deficiency judgment on discharged
debt owed for vehicle).

27Hampton v. Commercial Credit Corp., 199 Mont. 476, 176 P.2d 270 (1946).
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contract.  Most auto leases do have an “option to purchase” clause. Legal assistance attorneys are
best advised to contact the auto lease holder, suggesting that the soldier will surrender the
collateral (leased auto) in return for a release from any deficiency judgments, early termination
penalties or interest.  Point out to the lease holder that they cannot repossess the vehicle without
the costs and delay of a court order in case of non-payment, that the soldier may seek a  SSCRA
stay of any legal action, as well as the protection of Section 590 to extend payments and stay any
early termination or other penalties.28 

This section does not prevent the parties from entering into a written agreement pertaining
to repossession or forfeiture of the property, provided the parties execute the agreement
subsequent to the service member's entry into active duty or his receipt of notice of induction.29

This section has no application to installment contracts entered into after entry upon active
duty.30  Nor does it apply where a deposit or installment has not been paid by or on behalf of the
service member before he receives an induction notice or before he/she enters active duty.31

c. Court action required.  As previously noted, this section prohibits the vendor from
enforcing any of his/her rights under the contract except by action in a court of competent
jurisdiction.32  Section 301(3) provides that "upon the hearing of such action the court may
order . . ." one of three possible courses of action.33  This phrase, along with the phrase, "action in
a court of competent jurisdiction," indicates that the vendor must have a court order before taking
any action with respect to the property in question.34

This section, however, does not prevent the court from taking action to bring the property
into judicial custody.  In Universal C.I.T. Credit Corp. v. Ganter,35 the court construed "action in
                                               

28 Major James Pottorff, Note, Applicability of SSCRA to Automobile Leases, The Army Lawyer,
December 1990, at 44.

29SSCRA ' 107.  See also Hansen v. Ryan, 186 S.W.2d 595 (Mo. 1945).

30Jim's Trailer Sales, Inc. v. Shutek, 153 F. Supp. 274 (W.D. Pa. 1957); accord, Charles H.
Jenkins v. Lewis, 259 N.C. 86, 130 S.E.2d 49 (1963).

31Cox v. McGregor, 330 Mich. 260, 47 N.W.2d 87 (1951); Ryan v. Bloom, 120 Mont. 443, 186
P.2d 879 (1947), cert. denied, 333 U.S. 874 (1948).

32This section does not provide the service member-debtor any rights until after the vendor has
sought to enforce the contract, either by repossession or through court action.  Application of
Roosin, 30 N.Y.S.2d 9 (Sup. Ct. 1941).

33See paragraph 4.3d, infra.

34See Luke v. Mercantile Acceptance Corp. of Cal. 111 Cal. App.2d 431, 244 P.2d 764 (1952).

35Universal C.I.T. Credit Corp v. Ganter, 182 Misc. 833, 44 N.Y.S.2d 908, 910 (Sup. Ct. 1943).
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a court of competent jurisdiction" and held that the issuance and delivery to the sheriff of a
summons, complaint, requisition, affidavit, and an action in replevin constituted an "action in a
court of competent jurisdiction as required by section 301 of the Soldiers' and Sailors' Civil Relief
Act . . . and the action by the sheriff will not violate the provisions of that section."36

Court procedure is mandatory under this section of the Act.37  Property repossessed
without benefit of the requisite court action will subject the creditor to a suit for wrongful
conversion38 and criminal liability.  In addition, several cases indicate that where oppression,
fraud, or malice on the part of the creditor can be shown, punitive damages may be awarded.39

d. Nature and extent of relief.  When an action by a creditor-vendor comes before a
court under this section, three alternative courses of action are open to the court.  First, the court
may order repayment of any prior installments or deposits as a condition of terminating the
contract and resuming possession of the property.  Second, the court may order a stay of the
proceedings,40 as provided in this Act, during the period of military service and for 3 months
thereafter.41  Third, the court may make such other disposition of the case as may be equitable to
conserve the interests of all parties.42  These three types of relief are predicated upon a finding

                                               

36Note that the service member's interest was protected by the plaintiff's undertaking in replevin. 
Furthermore, the effect of this holding was to approve the action of the sheriff as an officer of the
court, and not to allow the creditor to repossess without court action.

37S. & C. Motors v. Carden, 223 Ark. 164, S.W.2d 627 (1954).

38See Hanson v. Crown Toyota Motors, Inc., 572 P.2d 380 (Utah 1977); Pacific Finance Corp. v.
Gilkerson, 217 S.W.2d 440 (Tex. Civ. App. 1949); Application of Aber, 180 Misc. 736, 40
N.Y.S.2d 48 (Sup. Ct. 1942); Hampton v. Commercial Credit Corp., 119 Mont. 476, 176 P.2d
270 (1946).

39Hampton v. Commercial Credit Corp., 119 Mont. 476, 176 P.2d 270. See also Bowling v.
Stark, 268 So.2d 201 (Fla. App. 1972).

40The court may grant the stay on its own motion, or on motion by the service member or
someone on his behalf.

41SSCRA ' 204, and SSCRA ' 101(2).

42Nassau Savings & Loan Assoc. v. Ormond, 179 Misc. 447, 39 N.Y.S.2d 92.
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that the ability of the service member to meet his/her obligation is or has been materially affected
by reason of his military service.43

Courts have exercised their equitable powers in a variety of ways.  In a case where the
court found that a service member's ability to comply had been materially affected by his military
service, but any delay in enforcement would impose an "unnecessary, unexpected and unjustifiable
hardship" on the creditor, "without bringing any benefit" to the service member, the court refused
to grant a stay and resorted to its equitable powers to resolve the dilemma.  Because the value of
the security exceeded the amount due under the contract, the property was ordered sold, thereby
terminating the service member's liability while the creditor received the balance due on the
contract.44  In another case in which the security for the obligation would have been destroyed or
so diminished in value as to render it useless, the court ordered it sold and the proceeds divided
proportionately.45

e. Material effect.  In determining whether military service materially affects a service
member's ability to meet his/her obligations, the court may compare his/her financial condition
prior to entry on active duty with his/her condition while in military service.46  Thus, where it was
shown that the plaintiff had defaulted prior to entry into military service and that he/she earned
more money while in the military service than as a civilian, the court properly refused to stay the
proceedings, holding that the plaintiff failed to prove that his service in the Navy impaired his/her
ability to meet obligations.47

Another factor that courts have considered is when the default or noncompliance by the
service member began.  When a pattern of noncompliance was begun long before the debtor's
induction into the service, it supported the court's belief that military service was not the cause of
                                               

43The grammatical construction of this section indicates that the "material effect" clause in section
301(3) modifies the first and second types of relief only.  The cases which have granted other
equitable relief, however, have also required some showing that the service member's ability to
comply is or has been materially affected by his military service.  See Boone v. Lightner, 319 U.S.
561, reh'g denied, 320 U.S. 809 (1943); Fed. Nat. Mortgage Ass'n. v. Denziel, 136 F. Supp. 859
(E.D. Mich. 1956); New York Life Ins. Co. v. Litke, 180 Misc. 297, 41 N.Y.S.2d 526 (Sup. Ct.
1943) modified on other grounds, 181 Misc. 32, 45 N.Y.S.2d 576 (Sup. Ct. 1943).  But see
Hanson v. Crown Toyota Motors, Inc., 572 P.2d 380.  (In an action in which damages were
sought for wrongful repossession of plaintiff's car, without filing a lawsuit, while he was in
military service, plaintiff was not required to prove inability to pay occasioned by his military
service.)

44Associates Discount Corp. v. Armstrong, 33 N.Y.S.2d 36 (Rochester City Ct. 1942).

45Holtzman's Furniture Store v. Schrapp, 30 So.2d 450 (La. App. 1949).

46Brown Service Ins. Co. v. King, 247 Ala. 311, 24 So.2d 219 (1945).

47Harvey v. Home Owners' Loan Corp., 189 Misc. 73, 67 N.Y.S.2d 586 (1946).
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the debtor's inability to meet the obligation.48  Consequently, the service member seeking relief
under this section must show hardship or material effect before he/she is entitled to protection
under this section of the Act.

f. Criminal sanctions.  As in other sections of the Act, subsection 301(2) provides
that anyone who knowingly resumes possession of property that is subject to this section without
taking the action required by subsection (1), or attempts to do so, shall be fined as provided in
title 18, United States Code, or imprisoned, not to exceed one year, or both.

4-4. Mortgage Foreclosures

Section 302

(50 U.S.C. App. ' 532)

(1) The provisions of this section shall apply only to obligations
secured by mortgage, trust deed, or other security in the nature of a mortgage
upon real or personal property owned by a person in military service at the
commencement of the period of the military service and still owned by him which
obligations originated prior to such person's period of military service.

(2) In any proceeding commenced in any court during the period of
military service to enforce such obligation arising out of nonpayment of any sum
thereunder due or out of any other breach of the terms thereof occurring prior to
or during the period of such service the court may, after hearing, in its discretion,
on its own motion, and shall, on application to it by such person in military service
or some person on his behalf, unless in the opinion of the court the ability of the
defendant to comply with the terms of the obligation is not materially affected by
reason of his military service--

(a) stay the proceedings as provided in this Act; or

(b) make such other disposition of the case as may be equitable
to conserve the interests of all parties.

(3) No sale, foreclosure, or seizure of property for nonpayment of any
sum due under any such obligation, or for any other breach of the terms thereof,
whether under a power of sale, under a judgment entered upon warrant of attorney
to confess judgment contained therein, or otherwise, shall be valid if made during
the period of military service or within three months thereafter, except pursuant to
an agreement as provided in section 107 [App. ' 517], unless upon order

                                               

48See Creamer v. Ansoplano, 183 Misc. 716, 52 N.Y.S.2d 862 (Sup. Ct. 1945); Reese v. Bacon,
176 S.W.2d 971 (Tex. Civ. App. 1944).
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previously granted by the court and a return thereto made and approved by the
court.

(4) Any person who shall knowingly make or cause to be made any
sale, foreclosure, or seizure of property, defined as invalid by subsection (3)
hereof, or attempts so to do, shall be fined as provided in title 18, United States
Code, or imprisoned not to exceed one year, or both. 

a. General.  This section contains language similar to section 301 and attempts to
accomplish similar results.  Section 302, however, is specifically designed to protect service
members against foreclosure of mortgages and other security instruments.  The essential
difference between these two sections is that section 302 requires a secured obligation, whereas
section 301 does not require a security interest in the property.  Section 302 requires the secured
creditor to seek a court order authorizing foreclosure.49

b. Application.  Relief under section 302 is available to service members and,
pursuant to section 306 (50 U.S.C. App. ' 536), to their dependents.  Subsection (1) clearly
defines the obligations to which section 302 applies.  In order to come within the provisions of
this section, the service member (or dependent) must establish the following:

(1) That relief is sought on an obligation secured by (a) mortgage, (b) trust
deed or (c) other security in the nature of a mortgage on either real or personal property;

(2) That the obligation originated prior to his/her entry into military service;

(3) That the property was owned by him/her or his/her dependent prior to the
commencement of military service; and

(4) That the property is still owned by the service member or his/her dependent
at the time relief is sought.50

c. Action in court.  Subsection (3) of section 302 prohibits the foreclosure and sale of
mortgaged property in the absence of an agreement executed subsequent to the service member's
                                               

49 Major James Pottorff, Note, Protection from Mortgage Foreclosure, The Army Lawyer,
December 1990, at 45; and Ron Galperin, Law Can Protect Military Personnel from Foreclosure,
Los Angeles Times, August 8, 1995, at [Business Section] 8.

50Meyers v. Schmidt, 181 Misc. 589, 46 N.Y.S.2d 420 (Sup. Ct. 1944).  See also Tucson Telco
Federal Credit Union v. Bowser, 9 Ariz. App. 242, 451 P.2d 322 (1969) (obligation of adult
single woman evidenced by note and chattel mortgage executed solely by her, encumbering
automobile owned by her, incurred eight months prior to her marriage to a civilian, who one year
later was inducted into the Armed Forces, which obligation was paid entirely from earnings from
maker until repossession of automobile, was obligation entitled to protection of provisions of
sections 300-306 of the Act).
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receipt of notice of induction,51 or in the absence of a court order, regardless of any contractual
provisions.52  A foreclosure in violation of subsection (3) may render the action voidable, and
might also subject the mortgagee or trustee to criminal prosecution.53

The requirement for a court order prior to foreclosure and sale of mortgaged property is
contained in the clause, "unless upon an order previously granted by the court. . . ."  Two courts
construing this clause have differed as to exactly when the order must have been previously
granted.  A New Jersey court held that the order must have been granted prior to the service
member's entry on active duty.54  A New York court, however, held that this clause means that
the order must have been granted prior to foreclosure and not prior to the service member's entry
on active duty.55  The New York rule appears to be the correct rule, in view of the language of
section 302(2):  "In any proceedings commenced in any court during the period of military service
to enforce such obligation arising out of nonpayment of any sum thereunder due or out of any
other breach of the terms thereof occurring prior to or during the period of such service. . . ."  
The New Jersey rule could not reasonably be applied to a breach which occurred after the
mortgagor's entry upon active duty.  In a Texas case, the 5th Circuit held that a sale at a bank-
organized auction of mortgaged property by an agent of the service member was not within the
confines of this section absent evidence that the agent of the service person was also the agent of
the bank.56

d. Nature of ownership.  The Act requires the service member (or his/her dependent)
to have "owned" the mortgaged property prior to his/her entry upon active duty, continuing up to
the time relief is sought from the court.  Several questions relating to the nature of the ownership
required to bring an obligation within the Act's coverage have been litigated.

Generally, the courts have interpreted the word "owned" to mean equitable and legal
interests in property.  This was the usage given under the Act of 191857 and the same meaning has

                                               

51SSCRA ' 107.

52Hoffman v. Charlestown Five Cents Sav. Bank, 231 Mass. 324, 121 N.E. 15 (1918).

53SSCRA ' 302(4).

54Stability Building and Loan Ass'n v. Liebowitz, 132 N.J. Eq. 477, 28 A.2d 653 (1942).

55Syracuse Savings Bank v. Brown, 181 Misc. 999, 42 N.Y.S.2d 156 (Sup. Ct. 1943).

56Engstrom v. First National Bank, 47 F.3d 1459, 1461-64 (5th Cir., 1995).

57Morse v. Stober, 233 Mass. 223, 123 N.E. 780 (1919); Hoffman v. Charlestown Five Cent
Savings Bank, 231 Mass. 324, 121 N.E. 15 (1918). 
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been applied to the present Act.58  While the weight of authority supports this proposition,
difficulties arise when innocent third parties who are purchasers for value without notice are
involved.  In these instances, the courts avoid exercising their equitable powers in favor of the
service member by stating that "equitable" title must be recorded.59

e. Material effect.  A mortgagee bringing a foreclosure action will provide the court
with proof of the existence and the extent of the mortgage debt upon which suit is instituted and
the date of default in payment.  If favorable to him/her the mortgagee will often present the
mortgagor's pre-service payment record.  This is done when the record demonstrates pre-service
default or a continuous pattern of tardy payments.60

Having determined that the service member "owned" the property as required by section
302(1), the trial court must then form an opinion on the ability of the service member to meet
his/her financial obligations.  That is, the court must determine whether military service has
materially affected the service member's ability to discharge his/her pre-service responsibilities in
the manner agreed upon.  As one court has stated, "The criteria, then, is a combination of two
factors, i.e., (1) whether the defendant's inability to comply results by reason of such military
service, and (2) that such military service has materially affected the ability to comply."61

To secure relief under section 302, the service member should provide the court with
sufficient financial information on the material effect of military service.62  Two pieces of financial
information are always essential:  pre-service income and in-service income.  Pre-service income,
                                               

58Fourth National Bank in Wichita v. Hill, 181 Kan. 683, 314 P.2d 312 (1957); Guleserian v.
Pilgrim Trust Co., 331 Mass. 431, 120 N.E.2d 193 (1954); Twitchell v. Home Owners' Loan
Corporation, 59 Ariz. 22, 122 P.2d 210 (1942).

59See, e.g., Lansing v. Kremmelbein, 33 Misc.2d 899, 227 N.Y.S.2d 138 (Sup. Ct. 1962); Godwin
v. Gerling, 362 Mo. 19, 239 S.W.2d 352 (1951).

60Franklin Soc. for Home-Building & Savings v. Flavin, 265 App. Div. 720, 40 N.Y.S.2d 582
(1943), aff'd, 291 N.Y. 530, 50 N.E.2d 653, cert. denied, 320 U.S. 786 (1944).

61Hunt v. Jacobson, 178 Misc. 201, 204, 33 N.Y.S.2d 661, 664 (Sup. Ct. 1942).  See generally
Karen H. Switzer, Mortgage Defaults and the Soldiers' and Sailors' Civil Relief Act:  Assigning
the Burden of Proof When Applying the Material Effect Test, 18 REAL EST. L.J. 171, 177-184
(1989).

62The Act does not state which party has the burden of proof.  The Supreme Court in Boone v.
Lightner, 319 U.S 561 (1943) ruled that the burden of going forward would be determined by the
trial courts.  In some cases, the service member was required to prove material effect, e.g.,
Queens County Sav. Bank v. Thaler, 181 Misc. 229, 44 N.Y.S.2d 4 (Sup. Ct. 1943); whereas in
other cases the one bringing the action against a service member had the burden of proving lack of
material effect, e.g., Meyers v. Schmidt, 181 Misc. 589, 46 N.Y.S.2d 420.  In any event, the
service member should be prepared to go forward with sufficient evidence to support his position.
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out of which the agreed mortgage payments previously were paid on time,63 is considered as a
standard.  In-service income must not only be smaller, but it must be insufficient to reasonably
maintain the service member before a court will grant relief.64  Proof of in-service income should
include showing the amount of (1) military pay and allowances, (2) allotments to dependents, and
(3) any other nonmilitary income, even if earned by dependents.  In-service income should be
treated as a net amount, because proof of any additional expense caused by military service is
proper.  When material effect is found, the courts exercise their discretion in fashioning
appropriate relief.65

f. Nature of relief.  In a mortgage foreclosure proceeding, the Act generally provides
the service member with three types of relief, which, under proper circumstances, are as follows:

(1) A stay of the proceedings, or an extension of the maturity dates of his/her
obligations by way of diminished payments;

(2) Where foreclosure judgment has already been ordered, a reopening or
setting aside of the judgment in order that the reviewer may assert a defense;66 and

(3) Where a sale has been had under a judgment of foreclosure, invocation of
the statutory redemption period, extended by a period equal to his/her military service.67

The extent of the mortgagor's financial disability resulting from military service heavily
influences a court's decision on the measure of relief to be granted.  Courts attempt to make
equitable disposition of individual cases on their particular facts, in an effort "to conserve the
interests of all parties."  This effort frequently results in granting the mortgagor, in appropriate
cases, some form of conditional relief.

                                               

63"While promptness in the payment of a bill may indicate ability to pay, the failure to be prompt in
the payment of bills does not necessarily indicate inability to pay."  Meyers v. Schmidt, 181 Misc.
at 592, 46 N.Y.S.2d at 423.

64Hempstead Bank v. Collier, 289 N.Y.S.2d 797 (Sup. Ct. 1967).

65See, e.g., Brown Service Ins. Co. v. King, 247 Ala. 311, 24 So.2d 219.

66The case should be examined, in the event of a default judgment, to determine whether there
was either a false affidavit or a failure to file an affidavit as is required by section 200.  Such a
defect may affect the validity of the judgment obtained.  Wilkin v. Shell Oil Co., 197 F.2d 42
(10th Cir. 1951); cert. denied, 344 U.S. 854; reh'g denied, 344 U.S. 888.

67See SSCRA ' 205; e.g., Illinois National Bank of Springfield v. Gwinn, 348 Ill. App. 9, 107
N.E.2d 764 (1952); Radich v. Bloomberg, 140 N.J. Eq. 289, 54 A.2d 249 (1947); Flagg v. Sun
Investment & Loan Corp., 373 P.2d 226 (Okla. 1962).
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Conditional relief usually constitutes a stay of the foreclosure proceedings on condition
that the mortgagor make some partial periodic payment on the outstanding mortgage debt.68  In
its discretion, the court determines to which of the incidents of the debt the payment will be
applied.  Although section 302 prescribes no priority of application, a pattern has emerged from
the cases.  Usually, payments are applied in the following order:  current and accrued taxes;
hazard insurance; interest on the debt; and principal.  Arrearages and FHA mortgage insurance
premiums have been inserted in the priority scale in various fashions.  So also have the application
of sums from casualty insurance recoveries, amounts held in escrow by the mortgagee, and
property surpluses.69  Sometimes, when a court has granted a stay and ordered partial payments,
the court has also required the service member to make periodic sworn statements of his/her
financial condition either to the court or to the mortgagee.70  Conditional stay orders occasionally
grant a mortgagee the right to apply for an amended stay order if the mortgagor's ability to
discharge his/her debt becomes less impaired.71  Such an amendment is within the court's power as
a matter within its equitable powers and its continuing jurisdiction over the case.

4-5. Anticipatory, Applied for Relief

Section 700

(50 U.S.C. App. ' 590)

(1) A person may, at any time during his period of military service or
within six months thereafter, apply to a court for relief in respect of any obligation
or liability incurred by such person prior to his period of military service or in
respect of any tax or assessment whether falling due prior to or during his period
of military service.  The court, after appropriate notice and hearing, unless in its
opinion the ability of the applicant to comply with the terms of such obligation or
liability or to pay such tax or assessment has not been materially affected by reason
of his military service, may grant the following relief:

(a) In the case of an obligation payable under its terms in
installments under a contract for the purchase of real estate, or secured by a
mortgage or other instrument in the nature of a mortgage upon real estate, a stay
of the enforcement of such obligation during the applicant's period of military

                                               

68See, e.g., Federal National Mortgage Association v. Deziel, 136 F. Supp. 859.

69See Brown Service Ins. Co. v. King, 247 Ala. 311, 24 So.2d 219; Railroad Federal Savings &
Loan Ass'n v. Morrison, 179 Misc. 893, 40 N.Y.S.2d 319 (Sup. Ct. 1943); Nassau Savings &
Loan Ass'n v. Ormond, 179 Misc. 447, 39 N.Y.S.2d 92.

70New York Life Ins. Co. v. Litke, 180 Misc. 297, 41 N.Y.S.2d 526, modified on other grounds,
181 Misc. 32, 45 N.Y.S.2d 576.

71See, e.g., O'Leary v. Horgan, 179 Misc. 518, 39 N.Y.S.2d 555 (1943).
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service and, from the date of termination of such period of military service or from
the date of application if made after such service, for a period equal to the period
of the remaining life of the installment contract or other instrument plus a period of
time equal to the period of military service of the applicant, or any part of such
combined period, subject to payment of the balance of principal and accumulated
interest due and unpaid at the date of termination of the period of military service
or from the date of application, as the case may be, in equal installments during
such combined period at such rate of interest on the unpaid balance as is prescribed
in such contract, or other instrument evidencing the obligation, for installments
paid when due, and subject to such other terms as may be just.

(b) In the case of any other obligation, liability, tax, or
assessment, a stay of the enforcement thereof during the applicant's period of
military service and, from the date of termination of such period of military service
or from the date of application if made after such service, for a period of time
equal to the period of military service of the applicant or any part of such period,
subject to payment of the balance of principal and accumulated interest due and
unpaid at the date of termination of such period of military service or the date of
application, as the case may be, in equal periodic installments during such extended
period at such rate of interest as may be prescribed for such obligation, liability, tax
or assessment, if paid when due, and subject to such other terms as may be just.

(2) When any court has granted a stay as provided in this section no
fine or penalty shall accrue during the period the terms and conditions of such stay
are complied with by reason of failure to comply with the terms or conditions of
the obligation, liability, tax, or assessment in respect of which such stay was
granted. 

a. General.  This section is similar to sections 301 and 302.  It provides a means by
which a person in military service may orderly liquidate obligations and liabilities affected by that
service.  The essential difference is that section 700 permits the service member to initiate the
action instead of waiting for the creditor to commence proceedings.72  Dependents do not have
independent protection under this section, as they do for Article III protection.73

A court may suspend enforcement of all or any portion of any obligation or liability that
arose prior to entry on active duty, or any tax or assessment falling due either before or during
service.  To obtain relief, the service member must apply to the court during his/her military
service, or within six months thereafter, and satisfy the court that his/her ability to meet his/her
obligations are materially affected by his/her service.
                                               

72Kindy v. Koenke, 216 F.2d 907 (8th Cir. 1954).  Major Mary Hostetter, Using the Soldiers' and
Sailors' Civil Relief Act to Your Clients' Advantage, The Army Lawyer, December 1993, at 40;
and Switzer, supra note 61, at 176-177.

73Morris Plan Indus. Bank of N.Y. v. Petluck, 60 N.Y.2d 162 (1946).
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b. Application.  This section includes all contracts and mortgages covered by sections
301 and 302 plus any other obligation or liability incurred prior to entry on active duty or any tax
or assessment regardless of when the tax or assessment falls due.  This section differs from
sections 301 and 302 as follows:

(1) The service member is permitted to institute the action for a stay of the
enforcement of his/her obligations;

(2) The service member may apply for relief even if he/she is not in default on
the obligation;

(3) The stay under this section may be for a longer period of time than under
other sections of the Act.

(4) For the purposes of relief, the section is divided into two categories:

(a) obligations incurred for the purchase of real estate or secured by a
mortgage or other security in the nature of a mortgage of real estate, and

(b) all other obligations, liabilities, taxes, or assessments.

c. Action in court.  To obtain relief under this section, the service member is required
to apply to the court in accordance with subsection (1).  No court, as yet, has granted relief on its
own motion under the provisions of this section.

The question of whether or not a service member is entitled to a stay where there is no
default and no action pending was raised in Application of Marks.74  The court decided that no
action need be pending and the service member need not be in default.  Additionally, a service
member is not prohibited from applying for relief after action has been brought or a stay been
granted under the provisions of sections 301 or 302.75

d. Nature of relief.  Once the court is satisfied that the service member's ability to
meet his/her obligations is materially affected76 by his/her service, it has authority not only to stay
the enforcement of the obligation, but also to set up an equitable plan or schedule for him/her to
repay the debts he/she is unable to handle because of military service.

The stay provisions of this section provide that if the obligation involved is for the
purchase of real estate or is secured by real estate, the court may grant a stay to allow the service
                                               

74181 Misc. 497, 46 N.Y.S.2d 755 (Sup. Ct. 1944).

75New York Life Ins. Co. v. Litke, 180 Misc. 297, 41 N.Y.S.2d 526, modified on other grounds,
181 Misc. 32, 45 N.Y.S.2d 576.

76See para. 4.43., supra, for a discussion of material affect.
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member to suspend all payments while in service.  The service member may then make up these
back payments, plus interest, by spreading them out equally over the remaining life of the
contract, plus a period of time equal to his/her time in service.  For all other debts, the time
allowable to make up the back payments cannot exceed a period of time equal to his/her time in
service.

An example provides the best explanation of these provisions.  Assume that when A enters
the service, he owns a mortgaged house with 20 years remaining on the mortgage, and a boat
with 5 years of installment payments remaining.  While spending two years on active duty, he
made reduced payments on both obligations by obtaining a stay under this section.  When he is
separated from the service, he has 18 more years on his mortgage and is $1400.00 in arrears.  He
also has three years of payments remaining on his boat and is $800.00 in arrears on this debt.  The
court may allow the $1400.00 to be spread out for a period of 20 years and the $800.00 for a
period of two years.  The maximum permissible period for the stay on the mortgage is calculated
by adding the 18 years remaining on the mortgage at the time of separation to the two years A
spent in the service.  As to the installment contract on the boat, A could be permitted a maximum
of 2 years to make up the arrears since the court is allowed to grant a stay equal to his term of
service.

In addition, the discharged service member will be required to resume his regular
payments at the same time he is paying the arrears.  The stay described in the example is the
maximum allowable stay.  The court could order less time for repayment, in accordance with its
equitable powers.77

This provision is very useful in dealing with auto lease problems.  For example, a Reserve
physician has a pre-service BMW auto lease which he cannot afford upon activation.  He
voluntarily surrenders the vehicle back to the lease holder.  After he returns from active duty, the
lease holder sues him for the deficiency payment left on the vehicle of several thousand dollars. 
How could the soldier have prevented the deficiency problem?  One option could have been to
have used ' 590 to get prospective relief from his lease payments, prior to any default.  Of course,
upon his return, the discharged soldier must pay all back payments due during the period of time
equal to the time in active service, and he must continue to make his regular payments, without
incurring any early termination penalties.

4-6. Personal Property Repossession Appraisals

Section 303

(50 U.S.C. App. ' 533)

Where a proceeding to foreclose a mortgage upon or to resume possession
of personal property, or to rescind or terminate a contract for the purchase thereof,

                                               

77See, e.g., Application of Pickard, 187 Misc. 400, 60 N.Y.S.2d 506 (1946); Morris Plan Indus.
Bank of N.Y. v. Petluck, 187 Misc. 87, 60 N.Y.S.2d 162 (1946).
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has been stayed as provided in this Act, the court may, unless in its opinion an
undue hardship would result to the dependents of the person in military service,
appoint three disinterested parties to appraise the property and, based upon the
report of the appraisers, order such sum, if any, as may be just, paid to the person
in military service or his dependent, as the case may be, as a condition of
foreclosing the mortgage, resuming possession of the property, or rescinding or
terminating the contract. 

a. General.  This section is designed to provide supplemental relief for all parties
when an installment contract or other obligation for the purchase of personal property has been
stayed under other sections of the Act.

b. Application.  Section 303 is applicable in cases where a stay has been granted
under this Act in any proceeding to "foreclose a mortgage upon or to resume possession of
personal property, or to rescind or terminate a contract for the purchase thereof."  In such a case,
the trial court is empowered to appoint three appraisers to determine the value of the personal
property involved.  Based on the appraised value, the court may order whatever sum, if any, it
believes is representative of the service member's equity to be paid to the service member or
his/her dependent.  This payment may be made a condition precedent to foreclosing the mortgage,
terminating the contract, or permitting the vendor to resume possession of the chattel.  This
section has been effectively employed in the situation where the value of the pledged chattel is
"rapidly diminishing."78

When applying section 303, the trial court is faced with the task of striking a delicate
balance of the equities between (1) the service member, in whose favor a ruling previously has
been made by way of a stay or proceedings; (2) the dependent of the service member, who should
not be subjected to undue hardship as a result of losing use of the chattel; and (3) the vendor, who
has neither been paid nor has the benefit of the possession of the chattel.

The sole restriction against the court's use of this section is embodied in the clause "unless
in its opinion an undue hardship would result to the dependents of the person in the military
service."  "Undue hardship" is difficult to define.  Therefore, the courts have considered it a
factual determination that must be made on a case by case basis.79

4-7. Termination of Leases by Lessees

                                               

78See S & C Motors v. Carden, 223 Ark. 164, 264 S.W.2d 627 (1954); and Associates Discount
Corp. v. Armstrong, 33 N.Y.S.2d 36 (Rochester City, Ct. 1942).

79Commercial Securities Co. v. Kavanaugh, 13 So.2d 533 (La. App., 1943).  This case also
contains an excellent discussion of the reasons for the 1942 amendment to this section.  For two
cases applying this section prior to the 1942 amendment, see Price v. Phillips, 12 So.2d 59 (La.
App. 1942); National Bond & Investment Co. v. Christner, 24 Westmoreland County, L.J. (C.P.
1942).
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Section 304

(50 U.S.C. App. ' 534)

(1) The provisions of this section shall apply to any lease covering
premises occupied for dwelling, professional, business, agricultural, or similar
purposes in any case in which (a) such lease was executed by or on the behalf of a
person who, after the execution of such lease, entered military service, and (b) the
premises so leased have been occupied for such purposes, or for a combination of
such purposes, by such person or by him and his dependents.

(2) Any such lease may be terminated by notice in writing delivered to
the lessor (or his grantee) or to the lessor's (or his grantee's) agent by the lessee at
any time following the date of the beginning of his period of military service. 
Delivery of such notice may be accomplished by placing it in an envelope properly
stamped and duly addressed to the lessor (or his grantee) or to the lessor's (or his
grantee's) agent and depositing the notice in the United States mails.  Termination
of any such lease providing for monthly payment of rent shall not be effective until
thirty days after the first date on which the next rental payment is due and payable
subsequent to the date when such notice is delivered or mailed.  In the case of all
other leases, termination shall be effected on the last day of the month following
the month in which such notice is delivered or mailed and in such case any unpaid
rental for a period preceding termination shall be proratably computed and any
rental paid in advance for a period succeeding termination shall be refunded by the
lessor (or his assignee).  Upon application by the lessor to the appropriate court
prior to the termination period provided for in the notice, any relief granted in this
subsection shall be subject to such modifications or restrictions as in the opinion of
the court justice and equity may in the circumstances require.

(3) Any person who shall knowingly seize, hold, or detain the personal
effects, clothing, furniture, or other property of any person who has lawfully
terminated a lease covered by this section, or in any manner interfere with the
removal of such property from the premises covered by such lease, for the purpose
of subjecting or attempting to subject any of such property to a claim for rent
accruing subsequent to the date of termination of such lease, or attempts so to do,
shall be fined as provided in title 18, United States Code, or imprisoned not to
exceed one year, or both. 

a. General.  This section of the Act differs from section 300 dealing with eviction in
that it provides a method by which the service member-lessee [or his or her dependents in their
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own right (see ' 536)],80 rather than the lessor, may terminate a lease.  Its scope is not limited, as
is section 300, by either the amount of the agreed rent or the nature of the premises.  Section 304
is, however, limited in application to premises occupied prior to81 entry into military service.  In
further contrast to section 300, this section does not require that the lessee's ability to perform be
materially affected by his/her military service.

b. Application.  The termination provisions of this section apply to any lease covering
premises occupied for dwelling, professional, business, agricultural or similar purposes, if the
following two conditions are met:

(1) The lease was executed by a person who, after the execution of such lease,
entered military service;82 and

(2) The leased premises have been occupied for such purposes by the service
member or his/her dependents.

What if the preservice lease was signed not by the service member, but by the nonmilitary
spouse, could he or she terminate the lease?  Generally, yes.83

What if the nonmilitary spouse signed the preservice lease before marrying the service
member; can he or she terminate the lease?  Generally, yes.84

                                               

80If a pre-service lease was signed only by non-military spouse, could he or she terminate the
lease? Yes.  Dependents have protection in their own right even though ' 534 says the lease must
be executed by or on behalf of the service member.... (use ' 536 to insert "by or on behalf of
the dependent."  What if the non-military person signed the lease before marrying a person who
enters military service..... could the non-military spouse terminate the lease? Yes.  See, Tuscon
Telco Federal Credit Union v. Bowser, 451 P.2d 322 (Ariz. Ct. App. 1969)  (single woman
entered chattel mortgage on car, was subsequently married to civilian who was later drafted; car
registered solely in her name and she alone made payments before repossession; court held that
repossession without court order violated ' 532, SSCRA.  SSCRA applied because her ability to
pay was impaired by husband's subsequent induction).

81This is emphasized because most service members have the mistaken belief that this section
applies to leases entered into after entry on active duty.

82In re Erlich v. Landman, 179 Misc. 972, 40 N.Y.S.2d 743 (Sup. Ct. 1943), appeal denied, 266
App. Div. 941, 46 N.Y.S.2d 219 (Sup. Ct. 1943) (the fact that the lessee's son, for whom the
lessee leased the premises, went into the Army did not entitle lessee to relief under this section).

83 50 U.S.C. App. ' 536 (1994).

84 Tuscon Telco Fed. Credit Union v. Bowser, 451 P.2d 322.
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What if the service member or spouse signs the lease after entering active service; may
they terminate the lease under ' 534?  No.  Leases entered after coming on active duty may not be
terminated under the SSCRA lease termination provision.85  Military tenants are advised to
consult military legal assistance attorneys or housing officers prior to signing a lease to determine
if the state where the lease is being signed has a statutory "military clause" allowing lease
termination because of military orders or necessity.86  Where a state does not have a statutory
"military clause", the tenants should negotiate with the landlord to include one in their lease
agreement prior to signing the lease.87

c. Procedural requirements.  The lessee must deliver written notice of termination to
the lessor at any time after entry on active duty or receipt of orders as contemplated by section
106.88  Delivery may be made by posting a properly addressed and stamped envelope in the U.S.
mails.  Oral notice to the lessor is insufficient.89  In addition, among partners in an enterprise,
notice from one partner to the others that the service person intends to vacate the premises is
insufficient to notify the landlord.90

The effective date of the termination is determined by the method of rental payment under
the lease.  In the case of a month to month rental, the termination becomes effective 30 days after
the first date on which the next rental payment is due subsequent to the date when the notice of
termination is delivered.  For example, if the rent is due on the first day of each month, and notice
is mailed on 1 August, then the "next rental payment is due and payable" on 1 September.  Thirty
days after that date would be 1 October, the effective date of termination.

All other leases will be terminated on the last day of the month following the month in
which proper notice is delivered.  For example, if the lease requires a weekly or yearly rental and
proper notice of termination is given on 20 July, the effective date of termination would be 31
August.

d. Return of security or prepaid rent.  The service member is required to pay rent for
only those months before the lease is terminated.91  If the service member has paid rent in
                                               

85 50 U.S.C. App. ' 534 (1) (a)(1994).

86 Hostetter, supra note 72 and accompanying text, at 41 n.65.

87 Ibid.

88SSCRA ' 106; Ostrowski v. Barzynski, 24 Erie County L.J. 221, 45 Pa. D. & C. 452 (C.P.
1942).

89SSCRA ' 106; Ostrowski v. Barzynski, 24 Erie County L.J. 221, 45 Pa. D. & C. 452 (C.P.
1942).

90Travers v. Rainey, 888 P.2d 372 (Colo. Ct. App., 1995).

91J.C.H. Service Stations, Inc. v. Patrikes, 181 Misc. 401, 46 N.Y.S.2d 228 (N.Y. City Ct. 1944).
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advance, then section 304 requires the lessor to prorate and refund the unearned portion.  If a
deposit for security was required by the lessor, then, upon termination of the lease, the lessee is
entitled to the deposit.92

e. Lessor's rights.  Section 304 also extends certain rights to the lessor whose lease is
terminated under these provisions.  The lessor may, during the period from his/her receipt of
notice to the effective date of termination, petition the appropriate court for relief from the lease
termination.  The court may then make such "modifications or restrictions as in the opinion of the
court justice and equity may in the circumstances require."93  Landlords may petition the court on
grounds of “undue hardship” or counterveiling equitable consideration (e.g., lack of good faith
rental of the property), for an “equitable offset” for lease termination. Such an "equitable offset"
would most likely be granted in commercial or professional lease terminations.  "Equitable offset"
could include lost rent, realty fees for rerental, deprecation in rental value of premises because of
tenant requested fixtures, and attorney fees and costs.94   In addition, if the service person requires
the lessor to modify the property and subsequently terminates the lease, the lessor may charge the
lessee for the alterations.  This occurs only if the lessee knew of the impending call to active duty
at the time the lessee requested the modifications.95

f. Landlord Seizure of Personal Property.  If the lessor seizes or attempts to seize
the personal property of the lessee for the purpose of subjecting the property to a claim for rent
accruing after the effective date of termination, however, he may be punished under subsection
(3).96

                                               

92Patrikes v. J.C.H. Service Stations, Inc., 180 Misc. 917, 41 N.Y.S.2d 158 (N.Y. City Ct.), aff'd,
180 Misc. 927, 46 N.Y.S.2d 233 (Sup. Ct. 1943).

93Bal Harbour Tower, Inc. v. Keller, 227 So.2d 219 (Fla. App. 1969).  See also Major Paul
Conrad, Note, Preservice Lease Terminations May Be Subject to Landlord "Equitable Offsets",
The Army Lawyer, April 1997, at 153.

94 Omega v. Raffaele, 894 F. Supp. 1425 (D. Nev., 1995).  The reasoning of the Raffaele court
ignores the legislative history of the Act which does not support an “equitable offset’ for lost rent
or realtor’s fees, but would support a claim for loss of value.

95 Id.

96Personal property has been defined as including personal effects, clothing, or furniture and was
extended to include a money deposit.  Patrikes v. J.C.H. Service Stations, Inc., 180 Misc. 917, 41
N.Y.S.2d 158 (N.Y. City Ct.), aff'd, 180 Misc. 927, 46 N.Y.S.2d 233.
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4-8. Rights of Life Insurance Assignees; Enforcement of Storage Liens

Section 305

(50 U.S.C. App. ' 535)

(1) Where any life insurance policy on the life of a person in military
service has been assigned prior to such person's period of military service to secure
the payment of any obligation of such person, no assignee of any policy (except the
insurer in connection with a policy loan) shall, during the period of military service
of the insured or within one year thereafter, except upon the consent in writing of
the insured made during such period or when the premiums thereon are due and
unpaid or upon the death of the insured, exercise any right or option by virtue of
such assignment unless upon leave of court granted upon an application made
therefor by such assignee.  The court may thereupon refuse to grant such leave
unless in the opinion of the court the ability of the obligor to comply with the
terms of the obligation is not materially affected by reason of his military service. 
For the purpose of this subsection premiums which are guaranteed under the
provisions of article IV of this Act shall not be deemed to be due and unpaid.

(2) No person shall exercise any right to foreclose or enforce any lien
for storage of household goods, furniture, or personal effects of a person in
military service during such person's period of military service and for 3 months
thereafter, except upon an order previously granted by a court upon application
therefor and a return thereto made and approved by the court.  In such proceeding
the court may, after hearing, in its discretion, on its own motion, and shall, on
application to it by such person in military service or some person on his behalf,
unless in the opinion of the court the ability of the defendant to pay the storage
charges due is not materially affected by reason of his military service--

(a) stay the proceedings as provided in this Act, or

(b) make such other disposition of the case as may be equitable
to conserve the interest of all parties.  The enactment of the provisions of this
subsection shall not be construed in any way as affecting or as limiting the scope of
section 302 of this Act.

(3) Any person who shall knowingly take any action contrary to the
provisions of this section, or attempts so to do, shall be fined as provided in title
18, United States Code, or imprisoned not to exceed one year, or both. 

a. Life insurance.  Subsection (1) is designed to govern the situation where, prior to
entry into military service, an insured has assigned his/her life insurance policy as collateral for a
loan.  After entry on active duty, this section prohibits the assignee from exercising any right or
option under the assignment of the policy except in the following circumstances:
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(1) Where written consent is made by the insured after entry into military
service; or

(2) When the premiums on the policy due are unpaid;97 or

(3) When the insured dies; or

(4) Upon leave of court granted upon an application made therefor by the
assignee.

The purpose of this section is to require creditors holding life insurance policies as
collateral to obtain court approval before attaching the proceeds of the policy.

b. Storage liens.  Subsection (2) pertains to the foreclosure of liens for storage of
household goods or other personal property of military personnel, whether the goods were stored
prior to entry upon active duty or not.  Such foreclosure is prohibited during the period of military
service and for three months thereafter, unless the lienholder obtains an order from a court and a
return is made and approved by the court.98 Criminal penalties for violation are provided.99

Congress included this section to ensure judicial safeguards in all foreclosure proceedings
and to avoid the possibility that summary foreclosures allowed by some states would be held
without the protections of section 302.100

                                               

97Under the express language of this section, premiums that are guaranteed under the provisions
of Article IV of this Act shall not be deemed to be due and unpaid.

98See para. 4.3c, supra, for a discussion of court order and a return thereto.

99See United States v. Bomar, 8 F.3d 226 (5th Cir. 1993). (United States prosecuted criminally
this case on behalf of the soldier.  Garageman violated SSCRA by enforcing and attempting to
enforce, without seeking court approval, lien for storage of vehicle owned by soldier. The court
stated that the Act does not require that lien be solely for "storage," rather, "any lien for storage"
includes a mechanics lien in this case.  To fall within the Act, a lien must include charges for
storage, but the lien need not be limited to such fees.  A service member's car repair mechanic's
lien may be within Act's coverage).

100This section specifically states that it shall not affect or limit the scope of section 302.
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Chapter 5

Insurance

5-1. Purpose and Scope 

The purpose of this chapter is to discuss Article IV, section 400 through
4071 [50 U.S.C. App. '' 540-547], of the Soldiers' and Sailors' Civil Relief Act. 
These sections provide a means by which a service member may have the U.S.
Office of Veterans Affairs guarantee payment of premiums on certain types of
commercial life insurance contracts.  Relatively few service members have applied
for benefits under these sections, probably because the law merely provides a
moratorium on premiums and does not relieve the service member from liability for
repayment of the premiums.  The 1991 amendments concerning professional
liability insurance, Article VII ' 702 [50 U.S.C. App. ' 592] and reinstatement of
health insurance, Article VII ' 703 [50 U.C.C. App. ' 593] also will be discussed.

5-2. Article IV, Sections 400-407

a.  General.  The sections in Article IV are designed to provide a means by which
any person entering the armed services may apply for continued protection by
commercial life insurance.2  Upon proper application, a service member may have the
premiums and interest for certain types of commercial life insurance guaranteed for
his/her period of military service and for two years thereafter.3

  The Secretary of Veterans Affairs4 is charged with supervising the implementation of
these sections.  Section 407 authorizes and directs the Secretary of Veterans Affairs to
promulgate regulations and procedures necessary to implement the provisions of
sections 400 through 407.  Pursuant to this authority, the administrator has prescribed
regulations that may be found in volume 38 of the Code of Federal Regulations, Part 7.

                                               

1Section 408 was repealed by the 1991 Amendments.

2The provisions of these sections are not applicable to policies of United States
Government Life Insurance and National Service Life Insurance.  SSCRA ' 400 [50
App. U.S.C. § 540(a) (1994)]; 38 C.F.R. Parts 8 and 9  (1997).  State life insurance
protection may also exist.  See N.Y. Military Law ' 316 (McKinney 1990) (amended
1991), and Lieutenant Colonel Savitt, Note, Legislation Affecting New York Veterans
and Reservists, The Army Lawyer, Sep. 1992, at 43.

3SSCRA ' 403 [50 App. U.S.C. § 543 (1994)]; 38 C.F.R. ' 7.6 (1997).

4The head of the U.S. Office of Veterans Affairs is called the Secretary of Veterans
Affairs.  38 U.S.C. ' 303 (1994).
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b.  Application.  The provisions of the sections apply to commercial life insurance
policies taken out by any person in the military service of the United States5 whose life
is insured under and who is the owner of such policy6  The policy must be in force on a
premium paying basis at the time the service member applies for benefits.  The service
member must have taken out the policy and paid one premium not less than 180 days7

before the date the insured entered military service.8  Also, the maximum amount of life
insurance guaranteed for any one individual is $10,000.9

Attorneys should examine policy provisions to determine eligibility.  A policy
containing a provision that limits or eliminates liability for death arising from or in
connection with military service, or any activity that the insured may be called upon to
perform in connection with his military service, is not eligible for protection under the
Act.10  A policy that requires the insured service member to pay an additional premium
because of military service is also outside the purview of the Act.11

c.  Nature and extent of relief.  An individual entitled to the benefits of the Act
may request governmental guarantee of premiums by filing Veterans Affairs Form 9-
380 with his/her insurance company and forwarding a copy of the application to the
U.S. Department of Veterans Affairs.12  The U.S. Department of Veterans Affairs will
then determine whether the policy is covered by the sections in Article IV or not.13 

                                               

5See SSCRA ' 101 [50 App. U.S.C. § 511(1) (1994)] for a definition of "person in the
military service."

6SSCRA ' 400 [50 App. U.S.C. § 540 (1994)]; 38 C.F.R. ' 7.6 (1997).

7By Act of July 11, 1956, 70 Stat. 528, the minimum number of days a policy is
required to be in effect before entry on active duty was increased from 30 to 180 days.

8SSCRA ' 400.

9SSCRA ' 401 [50 App. U.S.C. § 541 (1994)]; 38 C.F.R. ' 7.4 (b) (1997).

10SSCRA ' 400; 38 C.F.R. ' 7.6 (1997).  This relates only to the primary death
benefit.  If a provision limits or eliminates some other benefit (e.g., double indemnity),
the policy will still qualify.  38 C.F.R. ' 7.3(a) (1997).

11SSCRA ' 400; 38 C.F.R. ' 7.4 (1997).

1238 C.F.R. ' 7.5(a) (1997).

13SSCRA ' 403 [50 App. U.S.C. § 543 (1994)].
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The U.S. Department of Veterans Affairs determination is final and is not subject to
review by any other official, agency,14 or court.15

Unlike several other sections, such as sections 201 and 301, which require the
court to find that the service member was materially affected by military service, these
sections do not require a specific finding of material effect.  Hence, any person in
military service could apply for relief in accordance with these sections.  Relief may be
granted regardless of the impact of military service on the individual's ability to pay the
premiums.

Once the U.S. Department of Veterans Affairs deems a policy to be covered by
Article IV, the policy will not lapse, terminate, or be forfeited because of the service
member's failure to make premium payments or pay any indebtedness or interest due
during this period of military service or for 2 years after the expiration of such
service.16  During this period, the government does not pay the premiums for the
service member but simply guarantees that the premiums will be paid at the end of the
period.

The insured service member must repay the unpaid premiums and interest no later
than 2 years after the expiration of his/her term of military service.17  If he/she fails to
pay these amounts by the end of this 2-year period, the amount then due is treated by
the insurance company as a loan on the policy.18  This assumes that the policy has a
sufficient cash surrender value to cover the amount of the unpaid premiums and
interest.  If the cash surrender value of the policy is less than the amount owed, the
insurance company may terminate the policy and the United States will pay the
insurance company the difference between the cash surrender value and the amount of
the then outstanding debt.19  Also, if the policy matures as a result of death or by any
other means during the protected period, the insurance company is required to deduct
from the amount of the settlement the unpaid premiums and interest that were
guaranteed by the U.S. Department of Veterans Affairs.20

                                               

14SSCRA ' 407 [50 App. U.S.C. § 547 (1994)].

1538 U.S.C.511(a) (1994).

16SSCRA ' 403  [50 App. U.S.C. § 543 (1994)], 38 C.F.R. ' 7.6 (1997).

17SSCRA ' 406 [50 App. U.S.C. § 546 (1994)]; 38 C.F.R. ' 7.6 (1997).

18Id.

19Id.

20SSCRA ' 405 [50 App. U.S.C. § 545 (1994)]; 38 C.F.R. ' 7.7 (1997).
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If the United States is required to pay any amount to an insurance company under
the provisions of Article IV, the amount paid becomes a debt due the United States by
the insured.  This amount may be deducted from any other amounts due the insured by
the United States.21  If there is no other sum of money due the insured by the United
States, a civil action may be brought to recover the sum due.22

d.  Definitions.

Section 400

(50 U.S.C. App. ' 540)

As used in this article--

(a)  The term "policy" shall include any contract of life insurance or
policy on a life, endowment, or term plan, including any benefit in the nature
of life insurance arising out of membership in any fraternal or beneficial
association, which does not provide for the payment of any sum less than the
face value thereof or for the payment of an additional amount as premiums if
the insured engages in the military service of the United States as defined in
section 101 of article I of this Act [App. ' 511] or which does not contain
any limitation or restriction upon coverage relating to engagement in or
pursuit of certain types of activities which a person might be required to
engage in by virtue of his being in such military service, and (1) which is in
force on a premium-paying basis at the time of application for benefits
hereunder, and (2) which was made and a premium paid thereon not less than
180 days before the date the insured entered into the military service.  The
provisions of this Act shall not be applicable to policies or contracts of life
insurance issued under the War Risk Insurance Act, as amended, the World
War Veterans Act, as amended, or the National Service Life Insurance Act of
1940, as amended.

(b)  The term "premium" shall include the amount specified in the policy
as the stipend to be paid by the insured at regular intervals during the period
therein stated.

(c)  The term "insured" shall include any person in the military service of
the United States as defined in section 101, article I, of this Act, whose life is
insured under and who is the owner and holder of and has an interest in a
policy as above defined.

                                               

21SSCRA ' 406 [50 App. U.S.C. § 546 (1994)].

22Id.
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(d)  The term "insurer" shall include any firm, corporation, partnership,
or association chartered or authorized to engage in the insurance business and
to issue a policy as above defined by the laws of a State of the United States
or the United States. 

e.  Persons entitled to benefits.

Section 401

(50 U.S.C. App. ' 541)

The benefits and privileges of this article shall apply to any insured, when
such insured, or a person designated by him, or, in case the insured is outside
the continental United States (excluding Alaska and the Panama Canal Zone),
a beneficiary, shall make written application for protection under this article,
unless the Secretary of Veterans Affairs in passing upon such application as
provided in this article shall find that the policy is not entitled to protection
hereunder.  The Secretary shall give notice to the military and naval
authorities of the provisions of this article, and shall include in such notice an
explanation of such provisions for the information of those desiring to make
application for the benefits thereof.  The original of such application shall be
sent by the insured to the insurer, and a copy thereof to the Secretary.  The
total amount of insurance on the life of one insured under policies protected
by the provisions of this article shall not exceed $10,000.  If an insured makes
application for protection of policies on his life totaling insurance in excess of
$10,000, the Secretary is authorized to have the amount of insurance divided
into two or more policies so that the protection of this article may be
extended to include policies for a total amount of insurance not to exceed
$10,000, and a policy which affords the best security to the Government shall
be given preference. 

f.  Form of application.

Section 402

(50 U.S.C. App. ' 542)

Any writing signed by the insured and identifying the policy and the
insurer, and agreeing that his rights under the policy are subject to and
modified by the provisions of this article, shall be sufficient as an application
for the benefits of this article, but the Secretary of Veterans Affairs may
require the insured and insurer to execute such other forms as may be deemed
advisable.  Upon receipt of the application of the insured the insurer shall
furnish such report to the Secretary concerning the policy as shall be
prescribed by regulations.  The insured who has made application for
protection under this article and the insurer shall be deemed to have agreed to
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such modification of the policy as may be required to give this article full
force and effect with respect to such policy. 

g.  Lapse of policies for nonpayment of premiums.

Section 403

(50 U.S.C. App. ' 543)

The Secretary of Veterans Affairs shall find whether the policy is entitled
to protection under this article and shall notify the insured and the insurer of
such finding.  Any policy found by the Secretary to be entitled to protection
under this article shall not, subsequent to the date of application, and during
the period of military service of the insured or during two years after the
expiration of such service, lapse or otherwise terminate or be forfeited for the
nonpayment of a premium becoming due and payable, or the nonpayment of
any indebtedness or interest. 

h.  Rights and privileges of insured.

Section 404

(50 U.S.C. App. ' 544)

No dividend or other monetary benefit under a policy shall be paid to an
insured or used to purchase dividend additions while a policy is protected by
the provisions of this article except with the consent and approval of the
Secretary of Veterans Affairs.  If such consent is not procured, such
dividends or benefits shall be added to the value of the policy to be used as a
credit when final settlement is made with the insurer.  No cash value, loan
value, or withdrawal of dividend accumulation, or unearned premium, or
other value of similar character shall be available to the insured while the
policy is protected under this article except upon approval by the Secretary of
Veterans Affairs.  The insured's right to change a beneficiary designation or
select an optional settlement for a beneficiary shall not be affected by the
provisions of this article. 
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i.  Settlement of policies during protection.

Section 405

(50 U.S.C. App. ' 545).

In the event of maturity of a policy as a death claim or otherwise before
the expiration of the period of protection under the provisions of this article,
the insurer in making settlement will deduct from the amount of insurance the
premiums guaranteed under this article, together with interest thereon at the
rate fixed in the policy for policy loans.  If no rate of interest is specifically
fixed in the policy, the rate shall be the rate fixed for policy loans in other
policies issued by the insurer at the time the policy bought under the Act was
issued.  The amount deducted by reason of the protection afforded by this
article shall be reported by the insurer to the Secretary of Veterans Affairs. 

j.  Guaranty of premiums and interest.

Section 406

(50 U.S.C. App. ' 546)

Payment of premiums and interest thereon at the rate specified in section
405 hereof becoming due on a policy while protected under the provisions of
this article is guaranteed by the United States, and if the amount so
guaranteed is not paid to the insurer prior to the expiration of the period of
insurance protection under this article, the amount then due shall be treated
by the insurer as a policy loan on such policy, but if at the expiration of said
period the cash surrender value is less than the amount then due, the policy
shall then cease and terminate and the United States shall pay the insurer the
difference between such amount and the cash surrender value.  The amount
paid by the United States to an insurer on account of applications approved
under the provisions of this article, as amended, shall become a debt due to
the United States by the insured on whose account payment was made and,
notwithstanding any other Act, such amount may be collected either by
deduction from any amount due said insured by the United States or as
otherwise authorized by law.  Any moneys received as repayment of debts
incurred under this article, as originally enacted and as amended, shall be
credited to the appropriation for the payment of claims under this article. 
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k.  Regulations; finality of determinations.

Section 407

(50 U.S.C. App. ' 547)

The Secretary of Veterans Affairs shall provide by regulations for such
rules of procedure and forms as he may deem advisable in carrying out the
provisions of this article.  The findings of fact and conclusions of law made by
the Secretary in administering the provisions of this article shall be final, and
shall not be subject to review by any other official or agency of the
Government. 

5-3. Article VII, Sections 702, 703

a. Professional liability protection for certain persons ordered to active duty
in the Armed Forces

Section 702

(50 U.S.C. App. ' 592)

(a) This section applies to a person who--

(1) after July 31, 1990, is ordered to active duty (other than for
training) pursuant to section 688, 12301(a), 12301(g), 12302, 12304,
12306 or 12307,  of title 10, United States Code, or who is ordered to
active duty under section 12301(d)  during a period when members are
on active duty pursuant to any of the preceding sections23; and

(2) immediately before receiving the order to active duty--

                                               

23 Amended by Act of 10 February 1996, Pub. L. 104-106, § 1501(e)(3); 110 Stat.
501.
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(A) was engaged in the furnishing of health-care
services or other services determined by the Secretary of
Defense to be professional services;24 and

(B) had in effect a professional liability insurance
policy that does not continue to cover claims filed with respect
to such person during the period of the person's active duty
unless the premiums are paid for such coverage for such period.

 (b)(1) Coverage of a person referred to in subsection (a) by a
professional liability insurance policy shall be suspended in accordance
with this subsection upon receipt of the written request of such person
by the insurance carrier.

(2) A professional liability insurance carrier--

(A) may not require that premiums be paid by or on
behalf of a person for any professional liability insurance
coverage suspended pursuant to paragraph (1); and

(B) shall refund any amount paid for coverage for
the period of such suspension or, upon the election of such
person, apply such amount for the payment of any premium
becoming due upon the reinstatement of such coverage.

(3) A professional liability insurance carrier shall not be liable
with respect to any claim that is based on professional conduct (including
any failure to take any action in a professional capacity) of a person that
occurs during a period of suspension of that person's professional liability
insurance under this subsection.  For the purposes of the preceding
sentence, a claim based upon the failure of a professional to make
adequate provision for patients to be cared for during the period of the
professional's active duty service shall be considered to be based on an
action or failure to take action before the beginning of the period of
suspension of professional liability insurance under this subsection,
except in a case in which professional services were provided after the
date of the beginning of such period.

                                               

24This provision was added by the 1991 Amendments and, during Desert Storm, the
Secretary of Defense designated no other professionals as having protection under
App. ' 592.  [Theoretically, mobilized Reserve Component attorneys could also benefit
from this section upon a finding by the Secretary of Defense that attorneys are
professionals covered by § 592.]  See also Major James Pottorff, Note, The Soldiers'
and Sailors' Civil Relief Act Amendments of 1991, The Army Lawyer, May 1991, at
47.
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(c)(1) Professional liability insurance coverage suspended in the case of
any person pursuant to subsection (b) shall be reinstated by the insurance
carrier on the date on which that person transmits to the insurance carrier
a written request for reinstatement.

(2) The request of a person for reinstatement shall be effective
only if the person transmits the request to the insurance carrier within 30
days after the date on which the person is released from active duty.  The
insurance carrier shall notify the person of the due date for payment of
the premium of such insurance.  Such premium shall be paid by the
person within 30 days after the receipt of that notice.

(3) The period for which professional liability insurance
coverage shall be reinstated for a person under this subsection may not
be less than the balance of the period for which coverage would have
continued under the insurance policy if the coverage had not been
suspended.

 (d) An insurance carrier may not increase the amount of the
premium charged for professional liability insurance coverage of any
person for the minimum period of the reinstatement of such coverage
required under subsection (c)(3) to an amount greater than the amount
chargeable for such coverage for such period before the suspension,
except to the extent of any general increase in the premium amounts
charged by that carrier for the same professional liability coverage for
persons similarly covered by such insurance during the period of the
suspension.

(e) This section does not--

(1) require a suspension of professional liability insurance
coverage for any person who is not a person referred to in subsection (a)
and who is covered by the same professional liability insurance as a
person referred to in such subsection; or

(2) relieve any person of the obligation to pay premiums for the
coverage not required to be suspended.

(f)(1) A civil or administrative action for damages on the basis of the
alleged professional negligence or other professional liability of a person
whose professional liability insurance coverage has been suspended
under subsection (b) shall be stayed until the end of the period of the
suspension if--

(A) the action was commenced during that period;
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(B) the action is based on an act or omission that
occurred before the date on which the suspension became
effective; and

(C) the suspended professional liability insurance
would, except for the suspension, on its face cover the alleged
professional negligence or other professional liability negligence
or other professional liability of the person.

 (2) Whenever a civil or administrative action for damages is
stayed under paragraph (1) in the case of any person, the action shall be
deemed to have been filed on the date on which the professional liability
insurance coverage of such person is reinstated under subsection (c).

 (g) In the case of a civil or administrative action for which a stay
could have been granted under subsection (f) by reason of the suspension
of professional liability insurance coverage of the defendant under this
section, the period of the suspension of the coverage shall be excluded
from the computation of any statutory period of limitation on the
commencement of such action.

 (h) If a person whose professional liability insurance coverage is
suspended under subsection (b) dies during the period of the suspension-
-

(1) the requirement for the grant or continuance of a stay in any
civil or administrative action against such person under subsection (f)(1)
shall terminate on the date of the death of such person; and

(2) the carrier of the professional liability insurance so
suspended shall be liable for any claim for damages for professional
negligence or other professional liability of the deceased person in the
same manner and to the same extent as such carrier would be liable if the
person had died while covered by such insurance but before the claim
was filed.

 (i) In this section:

(1) The term "active duty" has the meaning given that term in
section 101 of title 10, United States Code.

(2) The term "profession" includes occupation.

(3) The term "professional" includes occupational.

b. Health insurance reinstatement upon re-employment.
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Section 703(a)

(50 U.S.C. App. 593)

(a) A person who, by reason of military service described in section
702(a)(1), [App. ' 592(a)(1)], is entitled to the rights and benefits of this
Act shall also be entitled upon release from such military service to
reinstatement of any health insurance which (1) was in effect on the day
before such service commenced, and (2) was terminated effective on a
date during the period of such service.

 (b) An exclusion or a waiting period may not be imposed in
connection with reinstatement of health insurance coverage of a health or
physical condition of a person under subsection (a), or a health or
physical condition of any other person who is covered by the insurance
by reason of the coverage of such person, if--

 (1) the condition arose before or during that person's period of
training or service in the Armed Forces;

 (2) an exclusion or waiting period would not have been
imposed for the condition during a period of coverage resulting
from participation by such person in the insurance; and

(3) the condition of such person has not been determined by the
Secretary of Veterans Affairs to be a disability incurred or
aggravated in the line of duty (within the meaning of section  105
of title 38, United States Code).

(c) Subsection (a) does not apply in the case of employer-offered
insurance benefits in which a person referred to in such subsection is
entitled to participate pursuant to the provisions of chapter 43 of title 38,
United States Code.

(c) The amendments made by this section shall take effect as of August 1,
1990.25

The health insurance benefits provision in the SSCRA, Section 703(a) of
the Act as amended in 1991, for non-employer purchased health insurance, closely
parallels Title 38, U.S. Code Section 4317, which is the health care provision for

                                               

25See Act of 18 March 1991, Pub. L. No. 102-12, 105 Stat. 35.
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employer-sponsored health care plans of the Uniformed Services Employment and
Reemployment Rights Act (USERRA).26

                                               

26 38 U.S.C. § 4317 (1994).
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Chapter 6

Taxation

6-1. Purpose and Scope 

Congress intended that service personnel be given relief from strict compliance with the rules
for the payment of taxes to various tax authorities.  Public policy dictates that the service member
should be spared the loss of his/her home,1 the burden of penalties for nonpayment of income taxes,2

and the requirement to pay a myriad of taxes to jurisdictions where he/she is situated solely because of
his/her military service.3  In this chapter, the provisions of sections 500, 513, and 514 of the Act [50
U.S.C. App '' 560, 573, and 574) will be discussed.

6-2. Taxes Respecting Personalty, Money, Credits, or Realty; Sale of Property to Enforce
Collection; Redemption of Property Sold; Penalty for Nonpayment; Notice of Rights to
Beneficiaries of Section

Section 500

(50 U.S.C. App. ' 560)

(1) The provisions of this section shall apply when any taxes or
assessments, whether general or special (other than taxes on income), whether falling
due prior to or during the period of military service, in respect of personal property,
money, or credits, or real property owned and occupied for dwelling, professional,
business, or agricultural purposes by a person in military service or his dependents at
the commencement of his period of military service and still so occupied by his
dependents or employees are not paid.

(2) No sale of such property shall be made to enforce the collection of such
tax or assessment, or any proceeding or action for such purpose commenced, except
upon leave of court granted upon application made therefor by the collector of taxes or
other officer whose duty it is to enforce the collection of taxes or assessments.  The
court thereupon, unless in its opinion the ability of the person in military service to pay
such taxes or assessments is not materially affected by reason of such service, may stay
such proceedings or such sale, as provided in this Act, for a period extending not more
than six months after the termination of the period of military service of such person.

                                               

1H.R. Rep. No. 3030, 76th Cong., 2d Sess. 9 (1940) (discussing the intent of ' 500).

2SSCRA ' 513.

3H.R. Rep. No. 2198, 77th Cong., 2d Sess. 6 (1942) (discussing the intent of ' 514).
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(3) When by law such property may be sold or forfeited to enforce the
collection of such tax or assessment, such person in military service shall have the right
to redeem or commence an action to redeem such property, at any time not later than
six months after the termination of such service, but in no case later than six months
after the date when this Act ceases to be in force; but this shall not be taken to shorten
any period, now or hereafter provided by the laws of any State or Territory for such
redemption.

(4) Whenever any tax or assessment shall not be paid when due, such tax
or assessment due and unpaid shall bear interest until paid at the rate of 6 per centum
per annum, and no other penalty or interest shall be incurred by reason of such
nonpayment.  Any lien for such unpaid taxes or assessment shall also include such
interest thereon. 

a. General.  Section 500 involves the sale of property resulting from tax deficiencies as
well as subsequent redemption rights.  Taxes include any taxes or assessment, whether special or
general, due before or during the period of military service.  It does not include income taxes.

b. Property protected.  The Act specifically protects certain classes of property:

(1) personalty;

(2) money;

(3) credits, and

(4) real property owned and occupied for dwelling, professional, business, or
agricultural purposes by a person in military service or his dependents at the commencement of his/her
period of service and still occupied by his dependents or employees.

c. Realty.  Protection of realty under this section has been the subject of court
interpretation.  Courts have strictly construed the limitation on the use of the property by the service
member.  Where the service member never resided on the land, farmed it, raised livestock on it, or
leased it to another for agricultural purposes, but merely inspected it periodically for trespassers, a
court held that the service member was not in "occupation of the land for agricultural purposes" and,
therefore, not protected against the sale for nonpayment of taxes.4

d. Protection provided.

(1) Sale of property.  Sale of the property described above may not be
accomplished to enforce the collection of taxes or assessments except with permission of the court and
then only when the court determines that the military service does not materially affect the service

                                               

4Day v. Jones, 112 Utah 286, 187 P.2d 181 (1947).
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member's ability to pay.  One court held that a deed issued in violation of section 500(2) was voidable.5

 Another court held that a grantee under such a void tax deed had no cause of action against a service
member for improvements the grantee placed on the land in reliance on the deed.  The grantee had
been notified that a person protected by the Act owned the property.6

(2) Right of redemption.  In cases where the property may be lawfully sold to
satisfy taxes or assessments, section 500(3) gives the service member a liberal period of time in which
to redeem the property.  Whenever protected property is sold or forfeited for the collection of taxes or
assessments on the property, the service member is granted the right to redeem or commence action to
redeem the property.  Action must begin not later than six months after termination of military service
or a later date, if a greater period for redemption is authorized by the laws of the state or territory.  The
ability to pay need not be materially affected by military service for section 500(3) to apply.  Rights
under section 500(3) are absolute rights and are not subject to judicial discretion.

If relief under section 500 is inappropriate, either because more than 6 months have passed
since termination of service, or because the land is not one of the limited types listed in section 500,
section 205 should be examined for possible relief.7  Section 205 suspends the time for computing the
limitation of actions during the period of service.  This includes the period "for the redemption of real
property sold or forfeited to enforce any obligation, tax, or assessment."  Using section 205 in
conjunction with section 500, greater relief may be obtained.  In Le Maistre v. Leffers,8 the Supreme
Court held that section 205 is not restricted by section 500; rather, they supplement each other.

6-3. Income Taxes; Collection Deferred; Interest; Statute of Limitations

Section 513

(50 U.S.C. App. ' 573)

The collection from any person in the military service of any tax on the income
of such person, whether falling due prior to or during his period of military service,
shall be deferred for a period extending not more than six months after the termination
of his period of military service if such person's ability to pay such tax is materially
impaired by reason of such service.  No interest on any amount of tax, collection of
which is deferred for any period under this section, and no penalty for nonpayment of
such amount during such period, shall accrue for such period of deferment by reason of
such nonpayment.  The running of any statute of limitations against the collection of

                                               

5Moorman v. Thomas, 199 So. 2d 719 (1967).

6See Day v. Jones, 112 Utah 286, 187 P.2d 181 (1947).

7For a full discussion of ' 205, see para. 3.10, supra.  Le Maistre v. Leffers, 333 U.S. 1 (1948).

8Le Maistre v. Leffers, 333 U.S. 1 (1948).  See also Hedrick v. Bigby, 228 Ark. 40, 305 S.W.2d 674
(1957).
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such tax by distraint or otherwise shall be suspended for the period of military service
of any individual the collection of whose tax is deferred under this section, and for an
additional period of nine months beginning with the day following the period of military
service.  The provisions of this section shall not apply to the income tax on employees
imposed by section 1400 of the Federal Insurance Contributions Act. 

a. General.  Section 513 defers collection of any income tax, federal or state, on military
or nonmilitary income, falling due either before or during military service.  A service member's ability to
pay the tax, however, must be materially impaired by reason of service.  Collection of taxes shall be
deferred for a period not in excess of 6 months after the termination of military service.  No interest or
other penalty may accrue for the nonpayment of any tax on which collection was deferred.9

b. Restrictions by Internal Revenue Service (IRS).  The IRS has directed10 that, with
regard to federal income taxes, a deferment of payment may be granted only when the service member

                                               

9Hogg v. Allen, 105 F. Supp. 12 (D.C. Ga. 1952), rev'd in part on other grounds, 215 F.2d 640 (5th
Cir. 1954) and Paulson v. Missouri Dep't of Revenue, 1998 Mo. App. LEXIS 128, *9-11 (Mo. App.
1998). 

10Revenue Procedure 57-25, 1957-2 Cum. Bull. 1092.  Deferment of the Collection of Income Tax
Assessments Made Against Persons Who Are Currently in the Armed Forces of the United States.

Section 1.  Purpose

The purpose of this Revenue Procedure is to prescribe policy and procedure
for the deferment of the collection of income tax assessments made against persons
currently in the Armed Forces of the United States.

Section 2.  Definition

The term "initial period of service" as used in this Revenue Procedure means
the period of active duty for which a taxpayer is inducted into the military service under
any selective service act; the period of active duty under the first enlistment of a
taxpayer in the armed service; or the period of service, prior to any reenlistment,
following recall of the taxpayer to active duty from an inactive reserve or National
Guard unit or the first period of reenlistment, for a taxpayer who has been out of the
service for one year or more.  In the case of an officer, the initial period of service will
be limited to the first two years following his entry into the service under one of the
above-mentioned occurrences.

Section 3.  Background
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makes a proper application and meets the burden of proving not only an inability to pay but that the
inability resulted from military service.  The IRS specifically limited the application of section 513 to an
initial period of service, defined as--

(1) the period of induction;
(..continued)

Section 513 of the Soldiers' and Sailors' Civil Relief Act of 1940, U.S.C. App.
573, incorporated into the Selective Service Act of 1948 and continued in effect by the
Universal Military Training and Service Act of 1951, 50 U.S.C. App. § 451, provides
that the collection of any income tax from persons serving in the military services of the
United States may be postponed if such person's ability to pay is materially impaired by
reason of such service.  The deferment, if granted, is limited to the period of military
service and six months following the day such military service ends.  If collection is
deferred, the statutory period for the assessment and collection of tax is suspended for
the period of military service and nine months following the day such military service
ends.

Section 4.  Policy

.01 Deferments of the collection of income tax assessments, outstanding
against members of the Armed Forces, will not be granted except from the written
request of the taxpayer, supported by satisfactory evidence that his ability to pay his
account has been materially impaired due to his military service.  In order to be granted
a deferment, the taxpayer must show that he is serving an initial period of service, as
defined, and that because of this service his ability to pay his Federal income tax has
been materially impaired.

.02 Deferments will be limited to the taxpayer's initial period of service, as
defined herein, and six months following the day such service ends.  Immediately upon
the final day of the sixth month following the end of the initial period of service, the
deferred account will be moved into a collectible status and collection enforced in the
same manner as any outstanding account.  All rights and privileges consistent with the
internal revenue laws and regulations will still be available to the taxpayer.

.03 Deferments will not be granted under Section 513 of the Soldiers' and
Sailors' Civil Relief Act, supra, as continued in effect, except as specifically prescribed
herein.

Section 5.  Collection of Interest or Penalty on Deferred Military Accounts.

Section 513 of the Soldiers' and Sailors' Civil Relief Act of 1940, supra, as continued in
effect, provides the following with respect to the collection of interest or penalty, "No interest on any
amount of tax, collection of which is deferred for any period under this section, and no penalty for
nonpayment of such account during such period, shall accrue for such period of deferment by reason of
such nonpayment."
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(2) a period of active duty pursuant to a first enlistment;

(3) the period of service prior to any reenlistment following recall of the taxpayer
to active duty from a Reserve or National Guard unit;

(4) the first period of a reenlistment following a break in service of 1 year or
longer; or

(5) for an officer falling by analogy into one of the above, 2 years.

Attorneys should advise service members seeking relief beyond the limits of the regulation, but
within the limits provided by section 513, to first apply administratively to the IRS for an exception.

c. State income tax.  Service members seeking relief from state income taxes should apply
to the local state tax authority or the state attorney general and cite section 513.

d. Filing.  Section 513 grants relief from tax collection but not from filing returns.  An
extension or postponement of the time for filing may, however, be authorized under other authority. 
For example, personnel on duty overseas are authorized an automatic extension of two months (or
longer if granted permission) for filing federal income tax returns.  Personnel on duty in a combat zone
are authorized to postpone filing their federal income tax returns for the duration of combat service
plus 180 days.  Several states provide similar relief for military personnel in filing state income taxes.11

e. Non-applicability of section 205.  Under the provisions of section 207 of the Act, the
relief granted by section 205, which suspends the statute of limitations of actions during the period of
service, does not apply to periods of limitations prescribed by or under the internal revenue laws of the
United States.

6-4. Residence for Tax Purposes

Section 514

(50 U.S.C. App. ' 574)

(1) For the purposes of taxation in respect of any person, or of his personal
property, income, or gross income, by any State, Territory, possession, or political
subdivision of any of the foregoing, or by the District of Columbia, such person shall
not be deemed to have lost a residence or domicile in any State, Territory, possession,
or political subdivision of any of the foregoing, or in the District of Columbia, solely by
reason of being absent therefrom in compliance with military or naval orders, or to
have acquired a residence or domicile in, or to have become resident in or a resident of,
any other State, Territory, possession, or political subdivision of any of the foregoing,

                                               

11See generally Office of The Judge Advocate General, U.S. Dep't of Air Force, All States Income Tax
Guide.  This publication is normally published annually.
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or the District of Columbia, while and solely by reason of being, so absent.  For the
purposes of taxation in respect of the personal property, income, or gross income of
any such person by any State, Territory, possession, or political subdivision of any of
the foregoing, or the District of Columbia, of which such person is not a resident or in
which he is not domiciled, compensation for military or naval service shall not be
deemed income for services performed within, or from sources within, such State,
Territory, possession, political subdivision, or District, and personal property shall not
be deemed to be located or present in or to have a situs for taxation in such State,
Territory, possession, or political subdivision, or district.  Where the owner of personal
property is absent from his residence or domicile solely by reason of compliance with
military or naval orders, this section applies with respect to personal property or the
use thereof, within any tax jurisdiction other than such place of residence of domicile,
regardless of where the owner may be serving in compliance with such orders. 
Nothing contained in this section shall prevent taxation by any State, Territory,
possession, or political subdivision of any of the foregoing, or the District of Columbia
in respect of personal property used in or arising from a trade or business, if it
otherwise has jurisdiction.  This section shall be effective as of September 8, 1939,
except that it shall not require the crediting or refunding of any tax paid prior to
October 6, 1942.

(2) When used in this section, (a) the term "personal property" shall
include tangible and intangible property (including motor vehicles), and (b) the term
"taxation" shall include but not be limited to licenses, fees, or excises imposed in
respect to motor vehicles or the use thereof, but only if a license, fee, or excise required
by the State or territory, possession, or District of Columbia of which the person is a
resident or in which the person is domiciled has been paid. 

a. General.  Section 514 provides that a service member neither loses nor acquires a
residence for purposes of taxation with respect to his/her person, personalty, or income by reason of
being absent or present in any tax jurisdiction solely in compliance with military orders.  This was
intended "to prevent multiple state taxation of the property and income of military personnel serving
within various taxing jurisdictions through no choice of their own."12

In discussing section 514, the term "state" is intended to include the District of Columbia,
possessions, and territories.  The term "home state" means the "state of domicile" or the "state of
residence," which for the most part have no significant difference in the application of this section.13 
The term "host state" means the state in which the service member is stationed or his/her state of
                                               

12H.R. Rep. No. 2198, 77th Cong., 2d Sess. 6 (1942).

13The terms "domicile" and "residence" are frequently distinguished, in that domicile is the home, the
fixed place of habitation; while residence is a transient place of dwelling.  Fisher v. Jordon, 116 F.2d
183, 186 (5th Cir. 1940).  However, the Act, by stating that the residence shall not follow the service
member to his military station solely by virtue of his service, in effect causes the residence to merge
with, or prevents it from being distinguished from, the domicile.
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temporary presence14 when there is no distinction between the two terms.  Occasionally, the service
member may be stationed in one state where the post is near a state boundary and have his/her quarters
in the neighboring state.  In such case, the term "state of temporary presence" could refer to both, while
"state of station" would refer to the military post.

The constitutionality of this section was upheld by the Supreme Court in the case of Dameron
v. Brodhead.15

Domicile for purposes of taxation is determined by a myriad of factors, the most important
being physical presence in a state and a showing of intent to permanently reside in that state.  Some of
the most influential factors include where you:  live, own real property, have occupational licenses,
vote, register your motor vehicle, pay state income and property taxes, maintain your driver’s license,
and declare to be your legal residence on court and other legal documents.16   Often states and
localities will argue that servicemembers voluntarily registering to vote in a host state under the new
“motor voter” laws, or registering their cars for convenience in their host state, have automatically
shown intent to change domicile to the home state.17

What do you need to do if you want to change domicle while in military service?  If you are a
resident of a high tax state and wish to change your domicile to a no income tax state like Alaska,
Nevada, Florida or Texas, you must must prove your actual physical presence in the state, and the
factors listed above as to intent to make the new state your permanent place of abode.  You do not
have to stay a resident of the state from which you entered the military service. You can change your
state domicile during your military career, provided you are willing to demonstrate physical presence

                                               

14The term "state of temporary presence" was used cautiously by the Supreme Court in Dameron v.
Brodhead, 345 U.S. 322, 326 (1953), and distinguished from the term "original residence."

15Dameron v. Brodhead, 345 U.S. at 324.

16 Id., see  Juskowiak v. Minn. Comms’r of Revenue, 1996 Minn. Tax LEXIS 17 (March 18, 1996);
Wolff v. Baldwin, 9 N.J. Tax 11 (1986); Comptroller of the Treasury v. Lenderking, 303 A.2d 402,
405 (Md. 1973); California Franchise Tax Board Legal Ruling No. 54, Residence: Effect of Military
Personnel Registering to Vote, 1958 Cal. FTB LEXIS 54 (Cal FTB 1958); and Friske v. Friske, 290
P.2d 725 (Wash. 1955).   See also Veldhuyzen and Wright, “Domicile of Military Personnel for
Voting and Taxation,” The Army Lawyer, Sep. 1992 at 15; and Iowa Admin. Code, Ch. 701, Sec.
38.17 (1995).

17 Id.   See also Matter of Karsten, 924 P.2d 1272 (Ks. App. 1996)  (Voluntary registration of motor
vehicles by Fort Riley soldiers in host state/county does not equate to automatic change of domicle
allowing personal property taxation).
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and the intent factors listed above to doubting losing state tax authorities.18  Military members notify
the Department of Defense Finance and Accounting Service (DFAS) of their desire to change domicile
by filing a DD Form 2058, State of Legal Residence Certificate. 

b. Income tax.  Unless it is also the home state, the host state may not tax the
compensation a service member receives "for military and naval service" because this compensation
"shall not be deemed income for service performed" in the host state.  This is a statutory exception to
the general rule that income may be taxed where it is earned as well as where the taxpayer is
domiciled.19

At least one court has determined that a school board cannot charge nonresident service
members tuition for children enrolled in the host state public schools.  Although the tuition charge was
not an income tax or a personal property tax, its effect was the same.  Service members would be
double taxed by supporting school systems in their states of domicile as well as in the host state.  The
court determined that the Act was intended to prevent such a situation.  Accordingly, it held that the
tuition requirement was invalid under the supremacy clause.20

Income derived from off-duty employment, on or off post, is not "compensation for military
and naval service" and, therefore, does not have the protection of the Act.  This leaves off-duty income
vulnerable to the general rule that it may be taxed by the state where it is earned and by the home state.
 If the state where the off-duty income is earned is other than the host state, such as when the soldier
works in a state adjoining his/her military post, the host state may not tax the income because the
service member is a nonresident with respect to the host state.  The host state may only tax
nonresidents on income earned within its boundaries.21

Section 514 does not protect income earned by dependents of service members.  Thus, a
nonmilitary spouse’s income might be taxed by (1) the home state, (2) the host state, and (3) the
state where the income is earned.  If the state where the income is earned is other than the host
state, as for example, when the duty station is near a state boundary, the only theory upon which
the host state could tax is that the dependent acquired a statutory residence in the host state. 
                                               

18 The difficulties of military members changing state of domicile are illustrated by Letter No. IT 96-
0010, 1996 WL 305698 (Ill. Dept. Rev.  1996) (unpub.) and Juskowiak v. Minn. Comms’r of
Revenue, 1996 Minn. Tax LEXIS 17; Matter of Mr. and Mrs. Applicant, 1986 Alas. Tax LEXIS 5
(Alas. Tax Comm. 1986) (Service member difficulty in establishing residency to obtain Alaska
Permanent Fund Dividend); and Matter of Borman, 1996 Iowa Tax LEXIS 14 (Iowa Tax Comm.
1996).

19New York ex rel. Cohn v. Graves, 300 U.S. 308 (1937).

20United States v. Onslow County Bd. of Educ., 728 F.2d 628 (4th Cir. 1984).

21New York ex rel. Whitney v. Graves, 299 U.S. 366 (1937).
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Attorneys should examine the law of the host state to determine if the dependent, especially the
spouse, acquires a residence for tax purposes.  Attorneys should determine the length of
temporary presence in the host state necessary to qualify as a resident for tax purposes.22

A 1994 case shed new light on the scope of the protection afforded by the section.  In that
case, the state of Utah attempted to tax the military pay of a Native American.  The service person was
a resident on a reservation within the state.  Pursuant to federal law, his income was not taxable by the
state.23  Utah argued unsuccessfully that the income earned while in the Navy in San Diego was income
earned off of the reservation.  The Utah supreme court rejected this argument noting that the SSCRA
makes the domicile permanent.24  Although the court did not expressly address the issue, it is
reasonable to conclude that the protection afforded by the SSCRA would apply to all state taxes tied to
domicile location within the state.

Although states may not tax a nonresident service member's military income, a number of states
take it into account.  Kansas, and several other states, including California, have such a scheme that has
survived legal challenge.  For purposes of calculating the tax bracket of a nonmilitary spouse who
earned income in the state, the state adds in the service member's military income to determine a higher
tax rate based upon joint income if the couple filed a joint federal return.  (Most of these states require
individuals to file a joint state return, if they filed a joint federal return.)  Although the service member's
income is not taxed, the spouse's income is thereby taxed at a higher rate.  This practice has been
upheld by the Tenth Circuit.25

In situations where the service member, his/her dependent, or both, are properly subject to
taxation by two or more states, the service member and his/her dependents may be eligible for tax
credits.  Generally, this is a credit against the tax of the home state in the amount of the tax paid to the
state where the income was earned.  There may be amount limitations or other formulas to determine
the amount of the credit.  Another form of tax credit occurs when the state in which the income is
earned gives the nonresident taxpayer credit for tax on the income paid in the home state.  In either
                                               

22See Office of The Judge Advocate General, U.S. Dep't of Air Force, All States Income Tax Guide,
supra  note 11, for a digest of state law regarding residence and state income taxes.

23Fatt v. Utah, 884 P.2d 1233 (Ut. 1994) and Turner v. Wisconsin Dep’t of Revenue, 1986 W.L. 2536
(Wis. Tax. App. Comm. 1986) (unpub.).   Federal case law holds that the right to tax Native
Americans is reserved to the federal government unless the authority is released to the state.  Id. at
1233.

24Id at 1233-36.

25United States v. Kansas, 580 F. Supp. 512 (D. Kan. 1984), aff’d, 810 F.2d 935 (10th Cir. 1987). 
The so called “Kansas Rule” is currently followed by the states of California, Kansas, Missouri,
Nebraska, Utah, and Vermont.  A good example of the “Kansas Rule” application is Coley v. State
Board of Equalization, 1996 Cal. Tax LEXIS 335 (Oct. 10, 1996)(unpub.).   See Robert L. Minor,
“Inclusion of Nonresident Military Income In State Apportionment of Income Formulas: Violation of
the Soldiers’ and Sailors’ Civil Relief Act?”, 102 MIL. L. REV. 97 (1983).
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case, state statutes are generally worded to prevent the tax credit from being taken twice.  Other forms
of relief may consist of an exclusion or deduction of the income from the gross income reported to the
home state when tax was paid to the state where it was earned, or merely an itemized deduction of the
tax paid to the other state.26

The authority of the host state to tax the income earned by off-duty personnel or any other
persons working or residing on post, regardless of the nature of federal jurisdiction over the post, is
contained in the "Buck Act" of 1940.27  Since employment by a nonappropriated fund activity is not
based on military orders and wages are not paid from appropriated funds, there is no authority for
regarding the income derived therefrom as "compensation for military and naval service."  Income from
nonappropriated funds is derived from services rendered within the host state, and falls under the tax
authority given the host state in the Buck Act.

c. Real property.  Real property is excluded from section 514 since it is generally taxed
only by the state in which it is situated.  Therefore, it is not affected by one's status, whether a
domiciliary or a resident, military or civilian.28

d. Tangible nonbusiness personal property.  Section 514 states that for purposes of
taxation, nonbusiness personal property "shall not be deemed to be located or present in or to have a
situs for taxation" in the host state.  This section does not, however, extend protection to property
owned by the service member's dependents.  Examples of, and exceptions to, this general rule follow.

(1) Sales and use taxes.  In Sullivan v. United States,29 the Supreme Court held
that section 514 does not exempt service members from sales and use taxes imposed by a state other
than the state of domicile.

                                               

26In any case, the current statutes of the states concerned should be examined.  If statutes are not
available, sources such as the All States Income Tax Guide, supra, note 11, contain the address of each
of the state tax authorities.

274 U.S.C. '' 105-110 (1988).  ' 106(a) provides: 

No person shall be relieved from liability for any income tax levied by any State, or by
any duly constituted taxing authority therein, having jurisdiction to levy such a tax, by
reason of his residing within a Federal area or receiving income from transactions
occurring or services performed in such area; and such State or taxing authority shall
have full jurisdiction and power to levy and collect such tax in any Federal area within
such State to the same extent and with the same effect as though such area was not a
Federal area.

28See para. 6-4d(2)(d), infra, for the treatment of mobile homes as real property.
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In Sullivan, the Court determined that sales and use taxes are not imposed on the property
itself.  Rather, a sales tax is an excise imposed upon the sale transaction, and a use tax is "in the nature
of an excise upon the privilege of using, storing or consuming property."30  Since these taxes are not on
the property itself, it does not matter where the property is "deemed" to be in a physical or constructive
sense.31  Congressional action in the Buck Act of 194032 dealt specifically with sales and use taxes. 
State authorities were authorized to collect such taxes on land subject to Federal jurisdiction,33 except
for sale or use of property sold by the United States or its instrumentalities through a commissary, a
ship store, or the like.34

(..continued)

29Sullivan v. United States, 395 U.S. 169 (1969).  See also Re: Section 58.1-1821 Application: Retail
Sales and Use Tax, 1994 Va. Tax LEXIS 275 (Va. Tax Comm. 1994) (Military member stationed in
Virginia purchases furniture in another state, without payment of Virginia sales tax, is subject to
Virginia use tax.); In re Sales/Use Tax December 1983, No. 85-73, 1985 R.I. Tax LEXIS 72 (R.I. Tax
Comm. 1985) (sales tax on motor vehicle purchase); and Matter of SSG Ojeda, 1985 N.Y. Tax LEXIS
125 (N.Y. Tax Comm. 1985).

30Id. at 177, quoting Connecticut Light & Power Co. v. Walsh, 134 Conn. 295, 307, 57 A.2d 128, 134
(1948).

31Dameron v. Brodhead, 345 U.S. at 326.

324 U.S.C. '' 105-110. (1988)

334 U.S.C. ' 105(a) (1988) provides:

No person shall be relieved from liability for payment of, collection of, or accounting
for any sales or use tax levied by any State, or by any duly constituted taxing authority
therein, having jurisdiction to levy such a tax, on the ground that the sale or use, with
respect to which such tax is levied, occurred in whole or in part within a Federal area;
and such State or taxing authority shall have full jurisdiction and power to levy and
collect any such tax in any Federal area within such State to the same extent and with
the same effect as though such area was not a Federal area.

344 U.S.C. ' 107 provides:

(a) The provisions of sections 105 and 106 of this title shall not
be deemed to authorize the levy or collection of any tax on or from the United States
or any instrumentality thereof, or the levy or collection of any tax with respect to sale,
purchase, storage, or use of tangible personal property sold by the United States or any
instrumentality thereof to any authorized purchaser.
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The Supreme Court, in Sullivan, in addition to allowing the sales tax, was reluctant to bar the
imposition of the closely related use tax, despite the existence of section 514.  Section 514 prohibits
host state taxes "with respect to personal property, or the use thereof" and "in respect to motor
vehicles or the use thereof."  The Court held that Congress intended to limit protection of service
members' personal property.  Only "annually recurring taxes on property--[including] the familiar ad
valorem personal property tax,"35 are prohibited.

While the Sullivan case makes it clear that a tax on the sales transaction, whether it is called a
sales tax or a use tax, may be imposed by the state, there remains the problem of whether a service
member's property is subject to such a tax each time he/she moves the property to a new state.  Service
members should retain evidence of sales taxes paid on the purchase of major items, if not all items, to
avoid further taxation upon relocation.  Ordinarily, a credit in the amount of the sales tax paid will be
given by the authority imposing the use tax.  Because this is strictly a state function, however, which
under the Sullivan case is not subject to the protection of section 514, there is no federal assurance that
states will grant a credit or exemption for sales taxes paid. 

(2) Ad valorem tax.36  The host state may not impose an ad valorem tax on the
nonbusiness personal property of nonresident service members.  The right to impose this tax is reserved
to the home state.  Whether or not the home state has such a tax or enforces it with regard to service
members is of no concern to the host state.  The Act's prohibition of taxes of this type is absolute.37  A
municipal tax on such property by the political subdivision of the host state where a service member
lives, while actually assigned for duty in another subdivision in the same state, likewise may not be
imposed.38

(a) Constructive placement.  Since the law allows the use of the fiction
that personal property is not in the place where it is physically located for the purpose of assessing an
ad valorem tax, the home state could legally apply a reverse fiction in finding its legal presence for tax

(..continued)

(b)  A person shall be deemed to be an authorized purchaser under this section
only with respect to purchases which he is permitted to make from commissaries, ship's
stores, or voluntary un-incorporated organizations of personnel of any branch of the
Armed Forces of the United States, under regulations promulgated by the departmental
Secretary having jurisdiction over such branch.

35Sullivan v. United States, 395 U.S. at 176.

36The term "ad valorem tax" means a tax or duty upon the value of the article or thing subject to
taxation.  Arthur v. Johnson, 185 S.C. 324, 327, 194 S.E. 151, 154 (1937).

37Dameron v. Brodhead, 345 U.S. 322.

38Woodroffe v. Village of Park Forest, 107 F. Supp. 906 (N.D. Ill. 1952).  The court went into great
detail to show that the service member was still a resident of Pennsylvania and that despite his long
period of service in Illinois the exemptions of ' 514 still applied.
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purposes in a place where it is not.  The application of this fiction would, however, have practical
drawbacks, especially where the tax assessor must see the property in order to set a tax.

(b) Jointly Held Personal Property/Community Property.  Non-military
spouses, if included on the title of a taxable personal property item (e.g., a boat, trailer, or motor
vehicle) as joint owners or having community property ownership, probably defeat the protection from
host state taxation of the personal property provided by Section 514.39  Most states take the position
that since the SSCRA only protects property owned solely by the service member from state income
taxation, jointly owned personal property may be taxed by the state of domicile as well as the state of
actual situs.40  No appellate court has yet ruled on whether a joint owner is entitled to personal
property tax relief under the SSCRA.  Taxation rates vary from half to full value.41

(c) Property located on federally controlled lands.  Regardless of whether
the property is owned by the service member or his/her dependent, if the property is located on an
installation subject to the exclusive jurisdiction of the Federal government, the state may not impose an
ad valorem personal property tax.42 Exclusive federal jurisdiction means "exclusive legislative
jurisdiction" and is applied to situations wherein the Federal Government has received, by whatever
method, all the legislative authority of the state.  Usually the state has reserved only the right to serve
process regarding activities that occurred off the land involved.43  The fact that the post or installation
exists does not automatically mean the installation is subject to exclusive federal jurisdiction.  On the
contrary, the current trend is away from exclusive jurisdiction to arrangements in which the state will

                                               

39 Wanner v. Glen Ellen Corporation, 373 F. Supp. 983, 986 (D.Vt. 1974). (Non-military spouse not
included within the definition of “persons in military service” under the SSCRA. )  See generally,
Lieutenant Colonel Paul Conrad, Note, Nonmilitary Spouse's Joint Ownership of Personal Property
Voids Soldiers' and Sailors' Civil Relief Act Personal Property Tax Protection, The Army Lawyer,
August 1997, at 24.

40 Ariz. Atty. Gen. Op. 86-092 (August 25, 1986);  South Carolina Atty. Gen. Op. 85-92 (August 27,
1985); and 1960/61 Rep. A.G. 301 (Virginia, 1961).  But see Mississippi Atty. Gen. Op. (February 27,
1989) (Non-resident active duty service member jointly owned motor vehicles are not subject to
Mississippi ad valorem [personal property] taxes).

41  Comment, State Power to Tax the Service Member: An Examination of Section 514 of the
Soldiers’ and Sailors’ Civil Relief Act, 36 MIL. L. REV. 123 (1967).  The Commonwealth of Virginia
taxes the full value of personal property held in the joint names of a military member and the
nonmilitary spouse.  See 1976-77 Op. Va. Att’y. Gen. 285 (1976), and Conrad, supra note 39.

42Surplus Trading Co. v. Cook, 281 U.S. 647 (1930).  4 U.S.C. '' 105-110, does not apply to the ad
valorem personal property tax; hence, this case was not overruled by the statute.

43Administrative and Civil Law Department, The Judge Advocate General's School, U.S. Army, JA
221, Law of Military Installations Deskbook, para. 2-5 (Sep. 1996).
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have more authority.44  Quite often, the type of jurisdiction may vary from one place to another on the
same reservation.

(d) Motor vehicles.  Section 514(2)(b) provides that the term taxation
includes "licenses, fees, or excises in respect to motor vehicles or the use thereof" but only if a license,
fee, or excise required by the home state has been paid.  In California v. Buzard,45 the Supreme Court
held that even though the law of the home state exempted a resident from payment of a license, fee, or
excise when the vehicle was not driven in the home state, the service member would have to register
and license his vehicle in his home state in order to qualify for the exemption from payment of a license,
fee, or excise tax in the host state.  If a service member does not pay to license and register his car in
his home state, the host state may require him to pay in order to register his vehicle in the host state. 
The service member does not, however, have to pay the entire amount assessed if a portion of the
license, fee, or excise exceeds the amount necessary to defray the cost of issuance and administration. 
The Court also held in Buzard that the excessive amount is an ad valorem tax that may not be imposed
by the host state upon a service member's personal property.  This specifically includes motor
vehicles.46

The motor vehicle, then, may fit into two categories.  First, as a piece of tangible non-business
property it is exempt from ad valorem taxes regardless of the authority or desire of the host state to tax
it.  Second, as a machine that moves on the streets and highways of the host state, it is subject to the
police power of the host state.  A state may exercise its police power to require a service member to
register a vehicle in its jurisdiction if, and only if, the service member has not registered the vehicle in
the home state.  Where the registration fee or license may properly be exacted by the host state, any
portion assessed as revenue need not be paid.

A similar rule applies to the requirement for municipal registration.  So long as the
requirements of the home state are met, the political subdivision has no greater right than the host state
to impose its own requirements.  A service member need not, however, pay a similar tax or fee to the
state of domicile in order to avoid municipal revenue-raising taxes in the host state.47  Nonresident
service members are exempt from paying revenue-raising taxes regardless of whether they paid similar
taxes in their state of domicile.48

                                               

44Id., at para. 2-7f.

45California v. Buzard, 382 U.S. 386 (1966).

46Id., at 392.  The host state attempted to impose an $8.00 standard fee which was held reasonable and
a $100.00 fee based upon the value of the vehicle.  The latter was determined to be an ad valorem tax.

47United States v. City of Highwood, 712 F. Supp. 138 (N.D. Ill. 1989) (city could not require
nonresident Fort Sheridan soldiers to pay revenue raising fee on vehicles operated within the city).

48Id.
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(e) Mobile homes.  If the host state treats a mobile home as tangible
nonbusiness personal property, the mobile home has the same protection as a motor vehicle or any
other such property with regard to ad valorem taxes imposed by the host state.49  If the law of the host
state also classifies the mobile home as a motor vehicle, registration with its accompanying license, fee,
or excise may be imposed if the service member has not complied with the registration requirements of
his home state.  The same restrictions prohibiting the state from imposing an ad valorem tax in the form
of a license, fee, or excise also apply.

By making certain modifications to a mobile home, such as removing wheels or installing
plumbing and electrical connections, an owner may make the mobile home relatively affixed to the
land.  In some states, the mobile home may then be treated as a piece of real property.  However, state
labels are not conclusive.  In United States v. Chester Co. Bd of Assess, the court determined that the
scope of the Act raises a federal question which does not depend on the "divers interpretations by the
several states of what is personal or real property."50

e. Intangible nonbusiness personal property.  This category includes stocks, bonds, and
bank deposits.  Subject to taxation are the income derived from this property and the value of the
property itself.

(1) Income.  Traditionally, the owner's legal domicile has taxed income from
intangible property.51  In this regard, the authority to impose an income tax on intangibles is
independent of the authority to impose an ad valorem tax on intangibles.52

(2) Ad valorem tax.  Intangibles have as their taxable situs the service member's
domicile.53  While generally not the practice, there appears to be no legal obstacle to imposition of such
a tax on dependents' intangible nonbusiness property by virtue of their acquired residence.54

                                               

49Snapp v. Neal, 382 U.S. 397 (1966) (this is a companion case to and decided on the same day as
California v. Buzard, 382 U.S. 386); United States v. Illinois, 525 F.2d 374 (7th Cir. 1975) (mobile
home is personal property under Illinois law; county could not impose personal property tax on mobile
homes owned by nonresident service members).

50United States v. Chester Co. Bd. of Assess, 281 F. Supp. 1001 (E.D. Pa. 1968).

51Suttles v. Illinois Glass Co., 206 Ga. 849, 59 S.E.2d 394 (1950).

52New York ex rel. Cohn v. Graves, 300 U.S. 308.

53Wheeling Steel Corp. v. Fox, 298 U.S. 193 (1936); also see text, para. 6-4d, infra.

54Curry v. McCanless, 307 U.S. 357 (1939); Graves v. Elliott, 307 U.S. 383 (1939).  These cases
apply only to death taxes and do not directly address the ad valorem tax itself.
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(3) Transfer taxes.  No court has addressed relief from payment of state or local
taxes on the transfer of securities, but it is doubtful that Congress intended to preclude this type of tax.
 This conclusion is supported by the rule in the Sullivan case.55

f. Motor vehicle operator permits.  The SSCRA does not preclude states from requiring
persons who live within their borders to acquire a driver's license.  Many states, however, allow service
members to retain their license if issued from their domicile.

g. Business property.  Whether tangible or intangible, owned by the service member or
his/her dependent, section 514 specifically excludes property used in a business or trade from
protection under the Act.  Therefore, the value and income derived from business property may
properly be taxed in the state where the business or trade is conducted.  The host state may also exact
revenue producing licenses, fees, and excises.  An automobile used by a dependent to drive to and from
work, however, should not be considered business property.

Included in this category is the income derived from the rental of real property which, for
example, was purchased at the last duty station and rented out in lieu of selling it upon reassignment.  If
the home is located in a state other than the home state, the service member should investigate whether
or not the home state treats this income as taxable.56

h. Ad valorem tax on leased motor vehicles.  Service member leased vehicles may be
taxed by host state and local governments, since the lessor is the owner of the leased vehicle, the
SSCRA provides no protection from such taxation.  Service members may have limited recourse if this
provision is not disclosed as required by Federal Reserve Regulation M, Federal Consumer Leasing
Act.57

                                               

55Sullivan v. United States, 395 U.S. 169.

56Christian v. Strange, 96 Ariz. 106, 392 P.2d 575 (1964).

57 15 U.S.C. §§ 1667a(3).  See also 61 Fed. Reg. 52,258 (Oct. 7, 1996), to be codified as 12 C.F.R.
Part 213  [Regulation M], including 12 C.F.R.  § 213.4(g)(4) and (5).
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Chapter 7

Public Lands

7-1. Purpose and Scope 

Sections 501-505 of the Act [50 U.S.C. App. '' 561-565] provide the
service member who is a homestead or desert-land entryman,1 who has a mining
claim, or whose widow has a claim to such land, with the right to obtain waiver of
certain requirements as to occupancy and improvement of public lands.2

7-2. Rights to Public Lands Not Forfeited; Grazing Lands

Section 501

(50 U.S.C. App. ' 561)

(1) No right to any lands owned or controlled by the United States
initiated or acquired under any laws of the United States, including the mining
and mineral leasing laws, by any person prior to entering military service shall
during the period of such service be forfeited or prejudiced by reason of his
absence from the land or his failure to perform any work or make any
improvements thereon or his failure to do any other act required by or under
such laws.

(2) If a permittee or licensee under the Act of June 28, 1934 (48
Stat. 1269), enters military service, he may elect to suspend his permit or
license for the period of his military service and six months thereafter, and the
Secretary of the Interior by regulations shall provide for such suspension of
permits and licenses and for the remission, reduction, or refund of grazing
fees during such suspension.

(3) This section shall not be construed to control specific
requirements contained in this article [App. '' 560-574]. 

                                               

1An entryman is one who makes an entry onto homestead or desert-land as an
initial step to acquiring ownership under the public land laws of the United States.
 Indian Cove Irr. Dist. v. Prideaux, 25 Idaho 112, 114, 136 P. 618, 620 (1913).

2S. Rep. No. 2109, 76th Cong., 3d Sess. 3 (1940).
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7-3. Homestead Entries and Settlement Claims; Service as Equivalent to
Residence and Cultivation

Section 502

(50 U.S.C. App. ' 562 )

If any person whose application for a homestead entry has been allowed
or who has made application for homestead entry which may thereafter be
allowed, after such entry or application enters military service, or if any
person who has a valid settlement claim enters military service, the
Department of the Interior shall construe his military service to be equivalent
to residence and cultivation upon the tract entered or settled upon for the
period of such service.  From the effective date of this Act no contest shall be
initiated on the ground of abandonment and no allegation of abandonment
shall be sustained against any such person, unless it shall be alleged in the
preliminary affidavit or affidavits of contest and proved at the hearing in cases
initiated subsequent to the effective date of this Act that the alleged absence
from the land was not due to such military service.  If such person is
discharged on account of wounds received or disability incurred in the line of
duty, the term of his enlistment and any period of hospitalization due to such
wounds or disability shall be deducted from the required length or residence,
without reference to the time of actual service.  No patent shall issue to any
such person who has not resided upon, improved, and cultivated his
homestead for a period of at least one year. 

7-4. Same; Death or Incapacity During or Resulting from Service as Affecting
Rights; Perfection of Rights

Section 503

(50 U.S.C. App. ' 563)

(1) If any person whose application for a homestead entry has been
allowed or who has made application for homestead entry which may
thereafter be allowed or who has a valid settlement claim dies while in military
service or as a result of such service, his widow, if unmarried, or in the case
of her death or marriage, his minor children, or his or their legal
representatives, may proceed forthwith to make final proof upon such entry
or upon an application which is allowed after the applicant's death, or upon a
homestead application thereafter allowed based on a valid settlement claim,
and shall be entitled to receive a patent for such land.  The death of such
person while in military service or as a result of such service shall be
construed to be equivalent to a performance of all requirements as to
residence and cultivation upon such  homestead or claim, notwithstanding the
provisions of section 502 of this Act.
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(2) If such person is honorably discharged and because of physical
incapacities due to such service is unable to return to the land, he may make
final proof without further residence, improvement, or cultivation, at such
time and place as the Secretary of the Interior may authorize and receive a
patent to the land entered.

(3) The Act of July 28, 1917 (40 Stat. 248), is repealed. 

7-5. Desert-land Entries; Suspension of Requirements

Section 504

(50 U.S.C. App. ' 564)

(1) No desert-land entry made or held under the desert-land laws
prior to the entrance of the entryman or his successor in interest into military
service shall be subject to contest or cancellation for failure to make or
expend the sum of $1 per acre per year in improvements upon the claim or to
effect the reclamation of the claim during the period the entryman or his
successor in interest is engaged in military service or during a period of six-
months thereafter any period of hospitalization because of wounds or
disability incurred in the line of duty.  The time within which such entryman
or claimant is required to make such expenditures and effect reclamation of
the land shall be exclusive of his period of service and the six-months' period
and any such period of hospitalization.

(2) If such entryman or claimant is honorably discharged and
because of physical incapacities due to such service is unable to accomplish
reclamation of, and payment for, the land, he may make proof without further
reclamation or payments under such rules as the Secretary of the Interior may
prescribe and receive patent for the land entered or claimed.

(3) In order to obtain the benefits of this section, such entryman or
claimant shall, within six months after his entrance into military service, file or
cause to be filed in the land office of the district in which his claim is situated
a notice that he has entered military service and that he desires to hold the
desert claim under this section. 
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7-6. Mining Claims; Requirements Suspended

Section 505

(50 U.S.C. App. ' 565)

(1) The provisions of section 2324 of the Revised Statutes of the
United States (30 U.S.C. § 28), which require that on each mining claim
located after May 10, 1872, and until patent has been issued therefor not less
than $100 worth of labor shall be performed or improvements made during
each year, shall not apply during the period of his service, or until six months
after the termination of such service, or during any period of hospitalization
because of wounds or disability incurred in line of duty, to claims or interests
in claims which are owned by a person in military service and which have
been regularly located and recorded.  No mining claim or any interest in a
claim which is owned by such a person and which has been regularly located
and recorded shall be subject to forfeiture by nonperformance of the annual
assessments during the period of such military service, or until six months
after the termination of such service or of such hospitalization.

(2) In order to obtain the benefits of this section, the claimant of any
mining location shall, before the expiration of the assessment year during
which he enters military service, file or cause to be filed in the office where
the location notice or certificate is recorded a notice that he has entered such
service and that he desires to hold his mining claim under this section. 

7-7. Mineral Permits and Leases; Suspension of Operations and Term of Permits
and Leases

Section 506

(50 U.S.C. App. ' 566)

(1) Any person holding a permit or lease on the public domain under
the Federal mineral leasing laws who enters military service may, at his
election, suspend all operations under his permit or lease for a period of time
equivalent to the period of his military service and six months thereafter.  The
term of the permit or lease shall not run during such period of suspension nor
shall any rentals or royalties be charged against the permit or lease during the
period of suspension.

(2) In order to obtain the benefit of this section, such permittee or
lessee shall, within six months after his entrance into military service, notify
the Bureau of Land Management by registered mail of his entrance into such
service and of his desire to avail himself of the benefits of this section.
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(3) This section shall not be construed to supersede the terms of any
contract for operation of a permit or lease. 

7-8. Right to Take Action for Perfection, Defense, etc., of Rights as Unaffected;
Affidavits and Proofs

Section 507

(50 U.S.C. App. ' 567)

Nothing in this article [App. '' 560-574] shall be construed to limit or
affect the right of a person in military service to take any action during his
period of service which may be authorized by law or the regulations of the
Department of the Interior for the perfection, defense, or further assertion of
rights initiated or acquired prior to the date of entering military service.  It
shall be lawful for any person while in such service to make any affidavit or
submit any proof which may be required by law or the practice of regulations
of the Bureau of Land Management in connection with the entry, perfection,
defense, or further assertion of any rights initiated or acquired prior to
entering such service, before the officer in immediate command and holding a
commission in the branch of the service in which the person is engaged.  Such
affidavits shall be as binding in law and with like penalties as if taken before
an officer designated by the Secretary of the Interior of a United States land
office.  The Secretary of the Interior may issue rules and regulations to
effectuate the purposes of section 501 to 512 [App. '' 561-572]. 

7-9. Irrigation Rights; Residence Requirements Suspended

Section 508

(50 U.S.C. App. ' 568)

The Secretary of the Interior is hereby authorized, in his discretion, to
suspend as to persons in military service during the period while this Act
remains in force and for a period of six months thereafter or during any
period of hospitalization because of wounds or disability incurred in line of
duty that provision of the act known as the "Reclamation Act" requiring
residence upon lands in private ownership or within the neighborhood for
securing water for the irrigation of the same, and he is authorized to permit
the use of available water thereon upon such terms and conditions as he may
deem proper. 
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7-10. Distribution of Information Concerning Benefits of Article; Forms

Section 509

(50 U.S.C. App. ' 569)

The Secretary of the Interior shall issue through appropriate military and
naval channels a notice for distribution by appropriate military and naval
authorities to persons in the military service explaining the provisions of this
article except as to sections 500, 513, and 514 hereof and shall furnish forms
to be distributed in like manner to those desiring to make application for its
benefits, except as to said sections. 

7-11. Homestead Entrymen Permitted to Leave Entries to Perform Labor

Section 510

(50 U.S.C. App. ' 570)

(1) During the pendency of any war in which the United States may
be engaged while this Act remains in force any homestead entryman shall be
entitled to a leave of absence from his entry for the purpose of performing
farm labor.  The time actually spent in farm labor shall be counted as
constructive residence, if within fifteen days after leaving his entry to engage
in such labor the entryman files a notice of absence in the land office of the
district in which his entry is situated, and if at the expiration of the calendar
year the entryman files in that office a written statement under oath and
corroborated by two witnesses giving the date or dates when he felt his entry,
the date or dates of his return, and the place where and person for whom he
was engaged in farm labor during such period or periods of absence.

(2) Nothing in this section shall excuse any homestead entryman from
making improvements or performing the cultivation upon his entry required by law. 
The provisions of this section shall apply only to persons whose applications have been
allowed or filed before October 17, 1940.

7-12. Land Rights of Persons Under 21

Section 511

(50 U.S.C. App. ' 571)

Any person under the age of twenty-one who serves in the military
service while this Act remains in force shall be entitled to the same rights
under the laws relating to lands owned or controlled by the United States,
including the mining and mineral leasing laws, as those over twenty-one now
possess under such laws.  Any requirements as to establishment of residence



JA 260 - The Soldiers’ and Sailors’ Civil Relief Act Guide

7-7

within a limited time shall be suspended as to entry by such person until six
months after his discharge from military service.  Applications for entry may
be verified before any officer in the United States or any foreign country
authorized to administer oaths by the laws of the State or Territory in which
the land may be situated. 

7-13. Extension of Benefits to Persons Serving With War Allies of the United
States

Section 512

(50 U.S.C. App. ' 572)3

Citizens of the United States who serve with the forces of any nation
with which the United States may be allied in the prosecution of any war in
which the United States engages while this Act remains in force shall be
entitled to the relief and benefits afforded by sections 501 to 511, inclusive, if
such service is similar to military service as defined in this Act, and if they are
honorably discharged and resume United States citizenship or die in the
service of the allied forces or as a result of such service. 

                                               

3This section should be read in conjunction with ' 104 [App. ' 514] on the same
subject, a discussion of which is found in para. 2.5, supra.
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II..  IINNTTRROODDUUCCTTIIOONN..

AA..  SSttrruuccttuurree  ooff  tthhee  AAcctt..

11..  AArrttiiccllee  II  --  GGeenneerraall  PPrroovviissiioonnss..

22..  AArrttiiccllee  IIII  --  GGeenneerraall  RReelliieeff  --  rreedduucceedd  iinntteerreesstt  rraattee,,  ssttaayy  ooff  ccoouurrtt
pprroocceeeeddiinnggss,,  ddeeffaauulltt  jjuuddggmmeenntt  pprrootteeccttiioonn..

33..  AArrttiiccllee  IIIIII  --  SSppeecciiaall  PPrrootteeccttiioonn  --  llaannddlloorrdd  tteennaanntt  iissssuueess,,  mmoorrttggaaggee
ffoorreecclloossuurree,,  iinnssttaallllmmeenntt  ccoonnttrraaccttss..

44..  AArrttiiccllee  IIVV    --  TTaaxx  PPrrootteeccttiioonn,,  PPoowweerrss  ooff  AAttttoorrnneeyy,,  PPrrooffeessssiioonnaall
LLiiaabbiilliittyy  IInnssuurraannccee  PPrrootteeccttiioonn..

55..  OOtthheerrss  --  TThhee  SSSSCCRRAA  ccoonnttaaiinnss  ootthheerr  pprroovviissiioonnss  ssuucchh  aass  lliiffee
iinnssuurraannccee  gguuaarraanntteeeess  ((AArrttiiccllee  IIVV))  aanndd  pprroovviissiioonnss  rreeggaarrddiinngg  ppuubblliicc
llaannddss  ((AArrttiiccllee  VVII))..    TThheessee  ootthheerr  pprrootteeccttiioonnss  aarree  bbeeyyoonndd  tthhee  ssccooppee  ooff
tthhiiss  oouuttlliinnee..    [[TThhiiss  oouuttlliinnee  iiss  kkeeyyeedd  ttoo  tthhee  ccuurrrreenntt  SSSSCCRRAA  ssttaattuuttee
sseeccttiioonnss  aatt  5500  UU..SS..CC..  AApppp..  §§550000  eett..  sseeqq..,,  rraatthheerr  tthhaann  ttoo  tthhee  sseeccttiioonnss
ooff  tthhee  oorriiggiinnaall  SSSSCCRRAA..]]

66..  BBeesstt  SSoouurrcceess  ooff  SSSSCCRRAA  GGuuiiddaannccee::    LLAAAAWWSS  BBBBSS//JJAAGGNNEETT,,  aanndd
JJAA  226600,,  SSSSCCRRAA  GGuuiiddee..



88--22

77..  SSSSCCRRAA  AAmmeennddmmeennttss..

aa))  FFuuttuurree  FFiinnaanncciiaall  AArrrraannggeemmeennttss  --  aaddddeedd  5500  UU..SS..CC..  AApppp..  §§
551188..  FFuuttuurree  PPrrootteeccttiioonn  ffoorr  PPeerrssoonnss  uussiinngg  tthhee  SSSSCCRRAA..  TThhee
ffaacctt  tthhaatt  aa  ppeerrssoonn  hhaass  aavvaaiilleedd  hhiimmsseellff  ooff  pprrootteeccttiioonn  uunnddeerr  tthhee
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iinnssttiittuuttiioonn  ffrroomm  rreeppoorrttiinngg  aa  ffaaiilluurree  ttoo  ccoommppllyy  wwiitthh  aann
uunnddeerrllyyiinngg  oobblliiggaattiioonn..

bb))  AAddddeedd  UU..SS..  AAiirr  FFoorrccee  aanndd  RReesseerrvvee  CCoommppoonneenntt  ccoovveerraaggee
eexxpplliicciittllyy  ttoo  tthhee  AAcctt..

cc))  DDuurraabbllee  PPoowweerrss  ooff  AAttttoorrnneeyy  ffoorr  MMIIAA''ss..  AAllll  PPOOAA''ss  ffoorr
mmiilliittaarryy  aarree  ddeeeemmeedd  dduurraabbllee  ffoorr  tthhee  eennttiirree  ppeerriioodd  ooff
iimmpprriissoonnmmeenntt  ffoorr  PPOOWW''ss  nnoottwwiitthhssttaannddiinngg  eexxppiirraattiioonn  ddaatteess
ccoonnttaaiinneedd  iinn  tthhee  ddooccuummeenntt  iittsseellff..

dd))  AAddddeedd  5500  UU..SS..CC..  AApppp..  §§  559922  --  PPrrooffeessssiioonnaall  LLiiaabbiilliittyy
IInnssuurraannccee  ffoorr  CCeerrttaaiinn  PPeerrssoonnss  OOrrddeerreedd  ttoo  AAccttiivvee  DDuuttyy  iinn  tthhee
AArrmmeedd  FFoorrcceess..

((11))  AApppplliieess  ttoo  hheeaalltthh  ccaarree  pprrooffeessssiioonnaallss  oorr  ootthheerr  ppeerrssoonnss
aass  ddeetteerrmmiinneedd  bbyy  tthhee  SSeeccrreettaarryy  ooff  DDeeffeennssee  [[ppoossssiibbllyy
iinncclluuddiinngg  RReesseerrvvee  CCoommppoonneenntt  aattttoorrnneeyyss]]..

((22))  WWhhoo  hhaadd  lliiaabbiilliittyy  ccoovveerraaggee  iinn  ffoorrccee  bbeeffoorree  ccoommiinngg
oonn  aaccttiivvee  dduuttyy..

((33))  AAlllloowwss  ffoorr  ssuussppeennssiioonn  ooff  ppoolliiccyy  wwhhiillee  oonn  aaccttiivvee
dduuttyy,,  rreeffuunndd  ooff  pprreemmiiuummss  aattttrriibbuuttaabbllee  ttoo  aaccttiivvee  dduuttyy
ttiimmee  aanndd  gguuaarraanntteeeess  rreeiinnssttaatteemmeenntt  ooff  iinnssuurraannccee  aatt
tteerrmmiinnaattiioonn  ooff  aaccttiivvee  dduuttyy..

ee))  AAddddeedd  5500  UU..SS..CC..  AApppp..  §§  559933  --  RReeiinnssttaatteemmeenntt  ooff  HHeeaalltthh
IInnssuurraannccee  CCoovveerraaggee  uuppoonn  rreelleeaassee  ffrroomm  SSeerrvviiccee..
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IIII..  AARRTTIICCLLEE  II  --  GGEENNEERRAALL  PPRROOVVIISSIIOONNSS  OOFF  TTHHEE  SSSSCCRRAA..

AA..  PPuurrppoossee::    TThhee  PPuurrppoossee  ooff  tthhee  AAcctt  iiss  ttoo  ppoossttppoonnee  oorr  ssuussppeenndd  ssoommee  ooff  tthhee
cciivviill  oobblliiggaattiioonnss  ooff  mmiilliittaarryy  ppeerrssoonnnneell  ttoo  aallllooww  tthheemm  ttoo  ggiivvee  ffuullll  aatttteennttiioonn  ttoo
tthheeiirr  mmiilliittaarryy  dduuttiieess..    TThhee  AAcctt  sshhoouulldd  bbee  rreeaadd  ""wwiitthh  aann  eeyyee  ffrriieennddllyy  ttoo  tthhoossee
wwhhoo  ddrrooppppeedd  tthheeiirr  aaffffaaiirrss  ttoo  aannsswweerr  tthheeiirr  ccoouunnttrryy''ss  ccaallll..""    LLee  MMaaiissttrree  vv..
LLeeffffeerrss,,  333333  UU..SS..  11,,  66  ((11994488))..

BB..  CCoonnssttiittuuttiioonnaalliittyy::    TThhee  SSSSCCRRAA  iiss  ccoonnssttiittuuttiioonnaall..      AAlltthhoouugghh  iitt  aarrgguuaabbllyy
iinntteerrffeerreess  wwiitthh  tthhee  aaddmmiinniissttrraattiioonn  ooff  jjuussttiiccee  wwiitthhiinn  tthhee  ssttaatteess,,  ccoouurrttss  hhaavvee
ffoouunndd  tthhaatt  tthhiiss  iinntteerrffeerreennccee  iiss  ppeerrmmiissssiibbllee  aass  aann  eexxeerrcciissee  ooff  CCoonnggrreessss''  ppoowweerr
ttoo  rraaiissee  aanndd  ssuuppppoorrtt  tthhee  mmiilliittaarryy  ffoorrcceess  uunnddeerr  AArrttiiccllee  II,,  §§  88  ooff  tthhee
CCoonnssttiittuuttiioonn..    SSeeee,,  ee..gg..,,  RRaaddddiinngg  vv..  NNiinntthh  FFeeddeerraall  SSaavviinnggss  &&  LLooaann  AAssssoocc..,,
5555  FF..  SSuupppp..  336611  ((DD..CC..  NN..YY..  11994444))..

CC..  PPrrootteecctteedd  PPeerrssoonnss  ..

11..  AAccttiivvee  DDuuttyy..

22..  RReesseerrvveess  wwhhiillee  iinn  aaccttiivvee  ffeeddeerraall  sseerrvviiccee..

aa))  AAnnnnuuaall  TTrraaiinniinngg  --  aapppplliiccaabbllee  dduuee  ttoo  llaanngguuaaggee  ooff  tthhee  AAcctt  --
TThhee  tteerrmm  ""ppeerrssoonn  iinn  tthhee  mmiilliittaarryy  sseerrvviiccee""  iinncclluuddeess  ""......  ffeeddeerraall
sseerrvviiccee  oonn  aaccttiivvee  dduuttyy  wwiitthh  aannyy  bbrraanncchh  ooff  sseerrvviiccee  hheerreettooffoorree
rreeffeerrrreedd  ttoo......  ((§§  551111))  ""......  aanndd  aannyy  mmeemmbbeerr  ooff  aa  rreesseerrvvee
ccoommppoonneenntt  ooff  tthhee  AArrmmeedd  FFoorrcceess  wwhhoo  iiss  oorrddeerreedd  ttoo  rreeppoorrtt
ffoorr  mmiilliittaarryy  sseerrvviiccee  sshhaallll  bbee  eennttiittlleedd  ttoo  ssuucchh  rreelliieeff  aanndd
bbeenneeffiittss........""  ((§§  551166))..

bb))  IInn  rree  BBrraazzaass,,  666622  NN..EE..22dd  555599  ((IIllll..  11999966))..    AAppppeellllaattee  ccoouurrtt
hhoollddss  tthhaatt  ttrriiaall  ccoouurrtt  aabbuusseedd  iittss  ddiissccrreettiioonn  bbyy  hhoollddiinngg  aa
hheeaarriinngg  oonn  ddiivvoorrccee  ccaassee  iissssuuee  wwhheenn  jjuuddggee  aanndd  ooppppoossiinngg
ccoouunnsseell  wweerree  aawwaarree  ddeeffeennddaanntt  oonn  RReesseerrvvee  AAccttiivvee  DDuuttyy  ffoorr
TTrraaiinniinngg    ((AADDTT))  ssttaattuuss..    SSeeee  aallssoo  UUnniitteedd  SSttaatteess  vv..  SStteepphhaann,,
449900  FF..SSuupppp..  332233,,  332255  ((WW..DD..  MMiicchh..  11998800))..
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33..  NNaattiioonnaall  GGuuaarrdd  --  OOnnllyy  iiff  iinn  aaccttiivvee  ffeeddeerraall  sseerrvviiccee..

aa))  DDAAJJAA--AALL  11999911//11888844  2211  JJuunnee  11999911  --  SSttaattee  nnaattiioonnaall  gguuaarrdd
ppeerrssoonnnneell  oonn  ffuullll--ttiimmee  ssttaattee  dduuttyy  aarree  nnoott  ccoovveerreedd  bbyy
SSSSCCRRAA..

bb))  RReesseeaarrcchh  TTiipp  --  DDoo  nnoott  oovveerrllooookk  ssttaattee  pprrootteeccttiioonnss  ssuucchh  aass
LLAA  RReevv..  SSttaatt  2299::  §§§§  440011--442255,,  aanndd  PPAA..  CCooddee  VVooll..  5511,,  PPAA--
CC..SS..AA..  §§§§  77330099--77331166  ((11999900))  wwhhiicchh  pprroovviiddee  ssiimmiillaarr  rreelliieeff  ttoo
mmiilliittaarryy  ppeerrssoonnss  iinn  ssttaattee  sseerrvviiccee..

44..  DDeeppeennddeennttss  --  FFoorr  AArrttiiccllee  IIIIII  pprrootteeccttiioonnss  --  pprrootteeccttiioonn  aavvaaiillaabbllee  iinn
tthheeiirr  oowwnn  rriigghhtt  ((ootthheerr  pprrootteeccttiioonnss  mmaayy  bbee  ddeerriivvaattiivvee))..

55..  OOtthheerrss  --  ssuurreettiieess,,  gguuaarraannttoorrss,,  eettcc..  --  5500  UU..SS..CC..  AApppp..  §§  551133..

DD..  PPeerriioodd  ooff  CCoovveerraaggee..

11..  CCoommmmeenncceemmeenntt..

aa))  AAccttiivvee  DDuuttyy  --  ddaattee  ooff  eennttrryy..

bb))  IInndduucctteeeess  --  ddaattee  ooff  rreecceeiipptt  ooff  oorrddeerrss..

cc))  RReesseerrvvee  CCoommppoonneennttss  --  ddaattee  ooff  rreecceeiipptt  ooff  oorrddeerrss  ffoorr  AArrttiicclleess
II--IIIIII,,  ddaattee  ooff  rreeppoorrttiinngg  ffoorr  aallll  ootthheerr  pprrootteeccttiioonnss..

22..  TTeerrmmiinnaattiioonn..

aa))  OOrrddiinnaarryy  --  DDaattee  ooff  ddiisscchhaarrggee  tteerrmmiinnaatteess  ssoommee  ccoovveerraaggee..
SSoommee  pprrootteeccttiioonnss  eexxtteenndd  ffoorr  aa  lliimmiitteedd  ttiimmee  bbeeyyoonndd
ddiisscchhaarrggee  bbuutt  aarree  ttiieedd  ttoo  ddiisscchhaarrggee  ddaattee..

bb))  MMiissccoonndduucctt..



88--55

((11))  CCoouurrtt--MMaarrttiiaall  --  SSoollddiieerr  sseerrvviinngg  sseenntteennccee  ffoorr  vviioolleenntt
aassssaauulltt  hhaass  ddiivveesstteedd  hhiimmsseellff  oorr  hheerrsseellff  ooff  pprrootteeccttiioonnss
ooff  tthhee  AAcctt..    MMaannttzz  vv..  MMaannttzz,,  6699  NN..EE..  22dd  663377  ((OOhhiioo
CC..PP..  11994466))..

((22))  AAWWOOLL  --  DDeeppeennddss  oonn  rreeaassoonnss  ffoorr  AAWWOOLL..

((aa))  SSoollddiieerr  wwhhoo  ""eexxtteennddeedd  ffuurrlloouugghh""  ttoo  aatttteenndd
bbiirrtthh  ooff  cchhiilldd  ssttiillll  eennttiittlleedd  ttoo  pprrootteeccttiioonn..
SShhaayynnee  vv..  BBuurrkkee,,  2277  SSoo..22dd  775511  ((FFllaa..  11994466))..

((bb))  SSoollddiieerr  AAWWOOLL  wwiitthh  wwhheerreeaabboouuttss  uunnkknnoowwnn
nnoott  eennttiittlleedd  ttoo  SSSSCCRRAA  pprrootteeccttiioonn..    HHaarrrriiootttt
vv..  HHaarrrriiootttt,,  551111  AA..22dd  11226644  ((NN..JJ..  11998866)),,  aanndd
UU..SS..  vv..  HHaammppsshhiirree,,  9955  FF..33dd  999999  ((1100tthh  CCiirr..
11999966)),,  rreellaatteedd  ccaassee,,  MMaarrrriiaaggee  ooff  HHaammppsshhiirree,,
993344  PP..22dd  5588  ((KKaann..  11999977))..

((cc))  SSeellff--iinnfflliicctteedd  iinnjjuurryy..    MMaarriinnee  wwhhoo  wwaass
hhoossppiittaalliizzeedd  aass  aa  rreessuulltt  ooff  aa  sseellff--iinnfflliicctteedd
gguunnsshhoott  wwoouunndd  nnoott  eennttiittlleedd  ttoo  uussee  SSSSCCRRAA
ttoo  ssttaayy  jjuuddiicciiaall  pprroocceeeeddiinnggss..      BBuurrbbaacchh  vv..
BBuurrbbaacchh,,  665511  NN..EE..22dd  11115588  ((IInndd..AApppp..,,  11999955))..

cc))  WWaaiivveerr..

((11))  WWrriitttteenn  [[5500  UU..SS..CC..  AApppp..  SSeeccttiioonn  551177]]..

((22))  EExxeeccuutteedd  aafftteerr  eeffffeeccttiivvee  ddaattee  ooff  ccoovveerraaggee..

((33))  SSppeecciiffiicc  --  WWaaiivveerr  ooff  oonnee  pprroovviissiioonn  ddooeess  nnoott  wwaaiivvee
ootthheerrss..    SSeeee  HHaarrrriiss  vv..  SStteemm,,  3300  SSoo..22dd  888899  ((LLAA  CCtt..
AApppp..  11994477))..    CCoouurrtt  hheelldd  tthhaatt  wwaaiivveerr  ooff  rriigghhttss  aaggaaiinnsstt
sseeiizzuurree  ooff  pprrooppeerrttyy  ddiidd  nnoott  aaffffeecctt  ttoolllliinngg  ooff  ssttaattuuttee  ooff
lliimmiittaattiioonnss..

33..  JJuurriissddiiccttiioonn  ..
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aa))  AApppplliieess  iinn  aallll  ccoouurrttss  iinn  UUnniitteedd  SSttaatteess..

bb))  CCoollllaatteerraall  RReevviieeww  ooff  SSttaattee  ddeecciissiioonnss  iinn  FFeeddeerraall  CCoouurrtt??  --  NNOO
--  SShhaattsswweellll  vv..  SShhaattsswweellll,,  775588  FF..  SSuupppp  666622  ((DD..  KKaann..  11999911))..
SSeeee  aallssoo  SScchheeiiddeegggg  vv..  UUnniitteedd  SSttaatteess,,  771155  FF..  SSuupppp..  1111  ((DD..
NN..HH..  11998899))((SSSSCCRRAA  iiss  nnoott  aa  ggrraanntt  ooff  ssuubbjjeecctt  mmaatttteerr
jjuurriissddiiccttiioonn  ttoo  sseeeekk  rreevviieeww  ooff  ssttaattee  ccoouurrtt  ddeecciissiioonnss  iinn  ffeeddeerraall
ccoouurrtt))..

cc))  PPrriivvaattee  CCaauussee  ooff  AAccttiioonn  ??  --  GGeenneerraallllyy  nnoo  iinnddeeppeennddeenntt  ccaauussee
ooff  aaccttiioonn  ffoorr  SSSSCCRRAA..

((11))  UUnniitteedd  SSttaatteess  vv..  BBoommaarr,,  88  FF..  33dd  222266  ((55tthh  CCiirr..  11999933))..
UUnniitteedd  SSttaatteess  AAttttoorrnneeyy  ppuurrssuueedd  ccrriimmiinnaall  ssaannccttiioonn  ffoorr
vviioollaattiioonn  ooff  AAcctt..

((22))  MMccMMuurrttrryy  vv..  CCiittyy  ooff  LLaarrggoo,,  883377  FF..  SSuupppp..  11115555
((MM..DD..  FFllaa..  11999933))..    NNoo  ffeeddeerraall  ccaauussee  ooff  aaccttiioonn  ffoorr
ffeeddeerraall  jjuurriissddiiccttiioonn..    SSoollddiieerr''ss  ffaaiilluurree  ttoo  uussee  rreemmeeddyy
uunnddeerr  SSSSCCRRAA  ddooeess  nnoott  ppeerrmmiitt  llaatteerr  ccaauussee  ooff  aaccttiioonn
ttoo  rreettrriieevvee  tthhee  lloosstt  rreemmeeddyy..

((33))  UUssee  tthhee  rreemmeeddyy  ooff  tthhee  SSSSCCRRAA  iinn  tthhee  aapppplliiccaabbllee
aaccttiioonn  oorr  ccoommbbiinnee  iitt  wwiitthh  ootthheerr  ccaauusseess  ooff  aaccttiioonn  aass
aann  eeqquuiittaabbllee  aarrgguummeenntt..    GGaarrrraammoonnee  vv..  RRoommoo,,  eett..  aall..,,
9944  FF..33dd  11444466  ((1100tthh  CCiirr..  11999966))  ((PPllaaiinnttiiffff  mmaayy  aasssseerrtt
SSSSCCRRAA  rriigghhttss  aass  ppaarrtt  ooff  aa  cciivviill  rriigghhttss  aaccttiioonn  uunnddeerr
4422  UU..SS..CC..  SSeeccttiioonn  11998833..))

((44))  MMoollll  vv..  FFoorrdd  CCoonnssuummeerr  FFiinnaannccee  CCoommppaannyy,,  IInncc..,,  ____
FF..  SSuupppp..  ____,,  11999988  UU..SS..  DDiisstt..  LLEEXXIISS  33663388  ((NN..DD..  IIllll..
11999988))..    AA  ddiissttrriicctt  ccoouurrtt  hhaass  hheelldd  tthhaatt  tthhee  11999911
AAmmeennddmmeennttss  ttoo  tthhee  SSSSCCRRAA  [[''551188((22))((BB))]]  ccrreeaattee  aa
pprriivvaattee  ccaauussee  ooff  aaccttiioonn  ffoorr  rreeccoouuppiinngg  iinntteerreesstt
cchhaarrggeedd  aabboovvee  tthhee  66  %%  iinntteerreesstt  ccaapp  [[''552266]]..
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IIIIII..  AARRTTIICCLLEE  IIII  --  GGEENNEERRAALL  RREELLIIEEFF  ((5500  UU..SS..CC..  AAPPPP..  §§§§  552200--552277))..

AA..  KKeeyy  CCoonncceepptt  --  MMaatteerriiaall  aaffffeecctt  rreeqquuiirreess  aa  sshhoowwiinngg  tthhaatt  tthhee  sseerrvviiccee  mmeemmbbeerr''ss
mmiilliittaarryy  sseerrvviiccee  hhaass  mmaatteerriiaallllyy  aaffffeecctteedd  tthhee  sseerrvviiccee  mmeemmbbeerr''ss  aabbiilliittyy  ttoo  ffuullffiillll
tthhee  cciivviill  oobblliiggaattiioonn..

BB..  66%%  IInntteerreesstt  CCaapp  ((5500  UU..SS..CC..  AApppp..§§  552266))..

11..  LLiimmiittss  iinntteerreesstt  ttoo  66%%  ffoorr  dduurraattiioonn  ooff  mmiilliittaarryy  sseerrvviiccee..

22..  CCrriitteerriiaa..

aa))  AApppplliieess  oonnllyy  ttoo  oobblliiggaattiioonnss  iinnccuurrrreedd  bbeeffoorree  eennttrryy  oonnttoo  aaccttiivvee
dduuttyy..

bb))  SSeerrvviiccee  mmeemmbbeerr  nnooww  oonn  aaccttiivvee  dduuttyy,,  aanndd,,

cc))  MMiilliittaarryy  sseerrvviiccee  mmaatteerriiaallllyy  aaffffeeccttss  aabbiilliittyy  ttoo  ppaayy..    FFeedd..  HHoommee
LLooaann  MMoorrttggaaggee  CCoorrpp..  vv..  SSiinnccaabbaann  ((uunnppuubblliisshheedd))  ((UU..SS..  DDiisstt..
CCtt..  WW..  DD..  WWII..  OOrrddeerr  ##  9933--CC--00009900--CC  1133  DDeecc  9933))..    RReesseerrvvee
ddooccttoorr  ccaalllleedd  ttoo  AADD  wwiitthh  rreedduucceedd  iinnccoommee..    CCrreeddiittoorr  BBaannkk
ddiissccoovveerreedd  sshhee  hhaadd  ssuubbssttaannttiiaall  iinnvveessttmmeenntt  iinnccoommee  iinn  mmiilllliioonnss
--  HHEELLDD  --  nnoo  mmaatteerriiaall  aaffffeecctt..    JJuuddggee  iinnddiiccaatteess  tthhaatt  ccrreeddiittoorrss
mmaayy  llooookk  aatt  ““ttoottaalliittyy  ooff  cciirrccuummssttaanncceess””  ttoo  ddeetteerrmmiinnee
mmaatteerriiaall  aaffffeecctt,,  iinncclluuddiinngg  ssppoouussee’’ss  iinnccoommee,,  aanndd  aaccccuummuullaatteedd
aasssseettss..

dd))  EEffffeeccttiivvee  aatt  eennttrryy  oonn  aaccttiivvee  dduuttyy//nnoottiiccee  ooff  aaccttiivvaattiioonn..

33..  NNoottiiccee  ttoo  lleennddeerr..    [[SSaammppllee  LLeetttteerr  ttoo  LLeennddeerr  aatt  AAppppeennddiixx  AA..]]

aa))  WWiitthh  ccooppyy  ooff  oorrddeerrss..

bb))  BBuurrddeenn..    OOnn  lleennddeerr  ttoo  sseeeekk  rreelliieeff  iinn  ccoouurrtt  iiff  lleennddeerr  aasssseerrttss  nnoo
mmaatteerriiaall  aaffffeecctt

CC..  IIssssuuee  ooff  hhooww  ttoo  iimmpplleemmeenntt  66%%  rreedduuccttiioonn..
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11..  VVaarriioouuss  aasssseerrtteedd  mmeetthhooddss..

aa))  FFoorrggiivvee  aallll  iinntteerreesstt  aabboovvee  66%%  ((DDOODD//DDOOJJ  ppoossiittiioonn))..

bb))  RReedduuccee  rraattee  bbuutt  nnoott  ppaayymmeenntt..    [[TThhiiss  ppllooyy  wwaass  ddiissccoouurraaggeedd
bbyy  tthhee  CCoommppttrroolllleerr  ooff  tthhee  CCuurrrreennccyy..    SSeeee  AAddvviissoorryy  MMeemmoo,,
11999911  OOCCCC  CCBB  LLEEXXIISS  1133  ((11999911))..]]

cc))  AAdddd  iinntteerreesstt  aabboovvee  66%%  ttoo  llooaann  bbaallaannccee..

22..  DDOODD//DDOOJJ  ppoossiittiioonn  aaddoopptteedd  dduurriinngg  DDeesseerrtt  SShhiieelldd//SSttoorrmm  bbyy  nnaattiioonnaall
lleennddiinngg  aassssoocciiaattiioonnss..    [[JJooiinntt  HHeeaarriinngg  bbeeffoorree  tthhee  HHoouussee  aanndd  SSeennaattee
VVeetteerraann  AAffffaaiirrss  CCoommmmiitttteeeess  oonn  SSSSCCRRAA,,  110011sstt  CCoonngg..,,  22dd  SSeessss..  ((1122
SSeepp..  11999900)),,  aass  rreeppoorrtteedd  iinn  TThhee  AArrmmyy  LLaawwyyeerr,,  pp..  5500,,  NNoovv..  11999900..]]

33..  SSSSCCRRAA  ddooeess  nnoott  aappppllyy  ttoo  ffeeddeerraallllyy  gguuaarraanntteeeedd  ssttuuddeenntt  llooaannss
((aaccccoorrddiinngg  ttoo  DDOOEE  iinntteerrpprreettaattiioonn))..

aa))  TTiittllee  2200,,  UU..SS..  CCooddee  SSeeccttiioonn  11007788((dd))..  ((FFeeddeerraallllyy  iinnssuurreedd
ssttuuddeenntt    llooaannss  aarree  nnoott  ssuubbjjeecctt  ttoo  aannyy  iinntteerreesstt  rraattee  lliimmiittss..))
MMeemmoorraanndduumm,,  DDeeppaarrttmmeenntt  ooff  EEdduuccaattiioonn  ((DDOOEE)),,  ttoo  tthhee
OOffffiiccee  ooff  tthhee  SSttaaffff  JJuuddggee  AAddvvooccaattee,,  CCaammpp  LLeejjuunnee,,  NNoorrtthh
CCaarroolliinnaa  ((11  AApprriill  11999933));;  DDOOEE  MMeemmoorraanndduumm,,  GGSSLL
BBoorrrroowweerrss  AAddvveerrsseellyy  AAffffeecctteedd  bbyy  tthhee  RReecceenntt  UU..SS..  MMiilliittaarryy
MMoobbiilliizzaattiioonnss  ((2299  AAuugguusstt  11999900))..

bb))  MMiilliittaarryy  ddeeffeerrmmeennttss  aarree  nnoo  lloonnggeerr  ggrraanntteedd  ffoorr  ssttuuddeenntt  llooaannss
bbuutt  ssoollddiieerrss  mmaayy  hhaavvee  llooaann  ppaayymmeennttss  ddeeffeerrrreedd  ffoorr  uupp  ttoo  ssiixx
mmoonntthhss  oorr  mmoorree  ffoorr  eeccoonnoommiicc  hhaarrddsshhiipp  uuppoonn  rreeqquueesstt  ttoo
lleennddeerr//DDOOEE  IIAAWW  3344  CC..FF..RR..  §§  668822..221111..

44..  SSeeee  aallssoo  UUnniitteedd  SSttaatteess  eexx..  rreell..  BBeennnneetttt  vv..  AAmmeerriiccaann  HHoommee
MMoorrttggaaggee,,  ((DD..  NN..JJ..))    ((uunnppuubblliisshheedd))  ((sseettttlleedd  oouutt  ooff  ccoouurrtt  aafftteerr  UU..SS..
AAttttoorrnneeyy  iinniittiiaatteedd  ssuuiitt  oonn  bbeehhaallff  ooff  sseerrvviiccee  mmeemmbbeerr  aaggaaiinnsstt  lleennddeerr
tthhaatt  rreeffuusseedd  ttoo  lloowweerr  ppaayymmeenntt))..

55..  RReessppoonnsseess  ttoo  CCrreeddiittoorr  RReeffuussaall  ttoo  hhoonnoorr  66%%  iinntteerreesstt  pprroovviissiioonn..
PPoottttoorrffff,,  JJaammeess  PP..,,  ““CCoonntteemmppoorraarryy  AApppplliiccaattiioonnss  ooff  tthhee  SSoollddiieerrss’’
aanndd  SSaaiilloorrss’’  CCiivviill  RReelliieeff  AAcctt,,””  113322  MMIILL..  LL..  RREEVV..  111155  ((11999911))..
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66..  MMoollll  vv..  FFoorrdd  CCoonnssuummeerr  FFiinnaannccee  CCoommppaannyy,,  IInncc..,,  ____FF..SSuupppp..  ____,,
11999988  UU..SS..  DDiisstt..  LLEEXXIISS  33663388  ((NN..DD..  IIllll..  11999988))..    MMiilliittaarryy  mmeemmbbeerrss
mmaayy  ffiillee  pprriivvaattee  ccaauussee  ooff  aaccttiioonn  ttoo  eennffoorrccee  tthhee  66%%  iinntteerreesstt  ccaapp
pprroovviissiioonn  ooff  5500  UU..SS..CC..  AApppp..  ''  552266..

DD..  SSttaayy  ooff  PPrroocceeeeddiinnggss  ((5500  UU..SS..CC..  aapppp..  §§  552211))..

11..  WWhhoo..

aa))  BBootthh  mmiilliittaarryy  ppllaaiinnttiiffff  aanndd  ddeeffeennddaanntt  mmaayy  rreeqquueesstt..

bb))  BBuutt  nnoott  ppllaaiinnttiiffff''ss  aattttoorrnneeyy  iiff  tthhee  aattttoorrnneeyy  iiss  tthhee  ppeerrssoonn
ccaalllleedd  ttoo  aaccttiivvee  dduuttyy..    SSaallaazzaarr  vv..  RRaahhmmaann,,  11999933  WWLL  2222008855
((TTeexx..  CCtt..  AApppp..  11999933))((uunnppuubblliisshheedd))..

cc))  AAnndd  nnoott  iiff  aa  sseerrvviiccee  mmeemmbbeerr  iiss  aa  mmaatteerriiaall  wwiittnneessss  --  nnoott  aa
ppaarrttyy..    OOhhiioo  vv..  GGaallll,,  11999922  WWLL  221177999999  ((OOhhiioo  CCtt..  AApppp..
11999922))((uunnppuubblliisshheedd))..

22..  WWhhaatt  PPrroocceeeeddiinnggss..

aa))  CCiivviill  CCoouurrtt  HHeeaarriinnggss..

bb))  BBaannkkrruuppttccyy  DDeebbttoorr//  CCrreeddiittoorr  MMeeeettiinngg  ??--  YYeess  --  IInn  rree  LLaaddnneerr,,
115566  BB..RR..  666644  ((BBaannkkrr..  DD..  CCoolloo..,,  11999933))..

cc))  AAddmmiinniissttrraattiivvee  HHeeaarriinngg??    NNoo..    IISSSSUUEE::  TThhee  nneeww  WWeellffaarree
RReeffoorrmm  AAcctt  ooff  11999966,,  PPuubb..  LL..  NNoo..  110044--119933,,  §§§§  332255,,336633,,  111100
SSttaatt..  22110055  ((11999966)),,  rreeqquuiirreess  ssttaatteess  ttoo  sseett  uupp  aaddmmiinniissttrraattiivvee
pprroocceeeeddiinnggss  ttoo  eexxppeeddiittee  hhaannddlliinngg  ooff  cchhiilldd  ssuuppppoorrtt  aanndd
ppaatteerrnniittyy  ccllaaiimmss  wwhhiicchh  aarree  nnoott  ssuubbjjeecctt  ttoo  SSSSCCRRAA  ssttaayy
pprrootteeccttiioonn..    DDrraafftteerrss  iiggnnoorreedd  DDooDD  rreeqquueesstt  ttoo  iinncclluuddee
SSSSCCRRAA  ssttaayy  pprrootteeccttiioonnss  ffoorr  ssuucchh  hheeaarriinnggss..

33..  WWhheenn  mmaayy  yyoouu  rreeqquueesstt  aa  ssttaayy??      SSoollddiieerr  mmaayy  mmaakkee  tthhee  rreeqquueesstt  aatt
aannyy  ssttaaggee  ooff  tthhee  pprroocceeeeddiinnggss..    IISSSSUUEE::  WWhhaatt  iiss  tthhee  iimmppaacctt  ooff  tthhee
IInntteerrnneett,,  vviiddeeoo  tteelleeccoonnffeerreenncciinngg,,  vviiddeeoo  ddeeppoossiittiioonnss  oonn
ddeetteerrmmiinnaattiioonnss  ooff  uunnaavvaaiillaabbiilliittyy??
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aa))  BBuutt  sseeee  MMaasssseeyy  vv..  KKiimm,,  445555  SSEE22dd  330066  ((GGaa..  CCtt..  AApppp..  11999955))
((MMiilliittaarryy  ddeeffeennddaanntt  sseeeekkss  ssttaayy  ttoo  ddeellaayy  cciivviill  ddiissccoovveerryy  uunnttiill
ccoommpplleettiioonn  ooff  oovveerrsseeaass  ttoouurr..    CCoouurrtt  rreejjeeccttss  rreeqquueesstt  ppooiinnttiinngg
oouutt  iimmpprroovveemmeennttss  iinn  mmooddeerrnn  ccoommmmuunniiccaattiioonnss  ssiinnccee  tthhee
ppaassssaaggee  ooff  tthhee  SSSSCCRRAA..));;

bb))  KKeeeeffee  vv..  SSppaannggeennbbeerrgg,,  553333  FF..SSuupppp..  4499  ((WW..DD..  OOkkllaa..  11998811))
((CCoouurrtt  ddeenniieess  ssttaayy  rreeqquueesstt  ttoo  ddeellaayy  ddiissccoovveerryy  aanndd  ssuuggggeessttss
tthhaatt  sseerrvviiccee  mmeemmbbeerr  aaggrreeee  ttoo  vviiddeeoo  ttaappee  ddeeppoossiittiioonn,,  IIAAWW
FFeedd..  RR..  CCiivv..  PP..  3300((BB))((44))));;  aanndd

cc))  IInn  rree  DDiiaazz,,  8822  BB..RR..  116622,,  116655  ((BBaannkkrr..  GGaa..  11998888))  ((““CCoouurrtt
rreeppoorrtteerrss  mmaayy  ttaakkee  ddeeppoossiittiioonnss  iinn  GGeerrmmaannyy  iinncclluuddiinngg
vviiddeeoottaappee  ddeeppoossiittiioonnss  ffoorr  uussee  iinn  ttrriiaallss  iinn  tthhiiss  ccoouunnttrryy..””))..    

44..  DDuurraattiioonn  ooff  ssttaayy  --  PPeerriioodd  ooff  sseerrvviiccee  pplluuss  6600  ddaayyss..    KKeeyy  ==
RReeaassoonnaabblleenneessss!!!!  KKeeeeffee  vv..  SSppaannggeennbbeerrgg,,    553333  FF..SSuupppp..  4499,,  5500
((WW..DD..  OOkkllaa..  11998811))..    CCoouurrtt  ggrraannttss  ssoollddiieerr  ssttaayy  rreeqquueesstt  ffoorr  aa  oonnee
mmoonntthh  ccoonnttiinnuuaannccee,,  bbuutt  ddeenniieess  ssoollddiieerr  rreeqquueesstt  ffoorr  aa  ssttaayy  uunnttiill  hhiiss
eexxppeecctteedd  ddaattee  ooff  ddiisscchhaarrggee  tthhrreeee  yyeeaarrss  llaatteerr..

55..  BBuurrddeenn  ooff  PPrrooooff  --  BBoooonnee  vv..  LLiigghhttnneerr,,  331199  UU..SS..  556611  ((11994433))  --  aatt
ddiissccrreettiioonn  ooff  ttrriiaall  ccoouurrtt..

aa))  AAss  aa  pprraaccttiiccaall  mmaatttteerr  --  aassssuummee  tthhee  bbuurrddeenn  iiss  oonn  tthhee  sseerrvviiccee
mmeemmbbeerr  ttoo  sshhooww  sseerrvviiccee  hhaass  mmaatteerriiaallllyy  aaffffeecctteedd  tthhee  aabbiilliittyy  ttoo
aappppeeaarr  iinn  ccoouurrtt..

bb))  MMiilliittaarryy  mmeemmbbeerr  mmuusstt  sshhooww  mmaatteerriiaall  aaffffeecctt::

((11))  UUnnaavvaaiillaabbiilliittyy  ttoo  AAppppeeaarr  [[nnoo  aabbiilliittyy  ttoo  ttaakkee  lleeaavvee]]::
IISSSSUUEE::    TThhee  nneeww  WWeellffaarree  RReeffoorrmm  AAcctt  ooff  11999966
rreeqquuiirreess  tthhaatt  tthhee  mmiilliittaarryy  sseerrvviicceess  mmuusstt  pprroommuullggaattee
rreegguullaattiioonnss  ttoo  ffaacciilliittaattee  tthhee  ggrraannttiinngg  ooff  lleeaavvee  ffoorr
sseerrvviiccee  mmeemmbbeerrss  ttoo  aappppeeaarr  iinn  ccoouurrtt  aanndd
aaddmmiinniissttrraattiivvee  ppaatteerrnniittyy  aanndd  cchhiilldd  ssuuppppoorrtt  hheeaarriinnggss..
SSeeee  PPuubb..  LL..  NNoo..  110044  --  119933,,  §§  336633,,    111100  SSttaatt..  22110055
((11999966))..
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((aa))  UUnnssuucccceessssffuull..

((ii))  HHiibbbbaarrdd  vv..  HHiibbbbaarrdd,,  443311  NNWW22dd  663377
((NNeebb..  11998888))  --  CCoouurrtt  aaffffiirrmmss  aaddvveerrssee
jjuuddggmmeenntt  aaggaaiinnsstt  oovveerrsseeaass  ssoollddiieerr
wwhheerree  ssoollddiieerr  ffaaiilleedd  ttoo  uussee  3388  ddaayy
lleeaavvee  ssttaatteessiiddee  ttoo  rreessoollvvee  ppeennddiinngg
ssuuppppoorrtt  mmooddiiffiiccaattiioonn  aaccttiioonn..

((iiii))  UUnnddeerrhhiillll  vv..  BBaarrnneess,,  228888  SS..EE..  22dd  990055
((11998822))..  SSoollddiieerr  mmaaddee  nnoo  sshhoowwiinngg  ooff
aatttteemmpptt  ttoo  rreeqquueesstt  lleeaavvee,,  ccoouurrtt  ttooookk
jjuuddiicciiaall  nnoottiiccee  ooff  lleeaavvee  ssttaattuutteess  aanndd
rreegguullaattiioonnss  aanndd  aassssuummeedd  hhee  hhaadd  5500
ddaayyss  aaccccrruueedd  bbaasseedd  oonn  lleeaavvee  aaccccrruuaall
aanndd  lleennggtthh  ooff  sseerrvviiccee..

((iiiiii))  PPaalloo  vv..  PPaalloo,,  229999  NN..WW..  22dd  557777  ((SS..DD..
11998800))  --  BBootthh  ppaarrttiieess  wweerree  sseerrvviiccee
mmeemmbbeerrss  aassssiiggnneedd  ttoo  GGeerrmmaannyy..    WWiiffee
ttooookk  eexxcceessss  lleeaavvee  aanndd  eemmeerrggeennccyy
llooaann  ttoo  ttrraavveell  ttoo  UUnniitteedd  SSttaatteess  ffoorr
ddiivvoorrccee  hheeaarriinngg..    HHuussbbaanndd  mmaaddee  nnoo
sshhoowwiinngg  ooff  iinnaabbiilliittyy  ttoo  ddoo  tthhee  ssaammee..

((iivv))  RRooggeerrss  vv..  TTaannggiippaahhooaa  PPaarriisshh
SShheerriiffff’’ss  OOffffiiccee,,  11999977  WWLL  446666992222
((EE..DD..  LLaa..  11999977));;  BBoowwmmaann  vv..  MMaayy,,
667788  SSoo..22dd  11113355  ((AAllaa..  CCiivv..  AApppp..
11999966));;  aanndd  JJuuddkkiinnss  vv..  JJuuddkkiinnss,,  444411
SS..EE..22dd  113399  ((NN..CC..  11999944))..    ((SSoollddiieerr
mmuusstt  mmaakkee  aann  aaccttuuaall  sshhoowwiinngg  ooff
uunnaavvaaiillaabbiilliittyy,,  iinncclluuddiinngg  aann  eeffffoorrtt  ttoo
oobbttaaiinn  lleeaavvee..    NNoo  sshhoowwiinngg  aanndd  ssttaayy
rreeqquueesstt  ddeenniieedd..))

((bb))  SSuucccceessssffuull..
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((ii))  LLaacckkeeyy  vv..  LLaacckkeeyy,,  227788  SS..EE..22dd  881111
((VVaa..  11998811))    ((SSaaiilloorr  ddeeppllooyyeedd  aatt  sseeaa
sseennddss  aaffffiiddaavviitt  ffrroomm  ssuuppeerriioorr  ooffffiicceerr
aatttteessttiinngg  ttoo  iinnaabbiilliittyy  ttoo  aappppeeaarr  oorr  ttaakkee
lleeaavvee  ffoorr  aa  lliimmiitteedd  ppeerriioodd  bbeeccaauussee  ooff
mmiilliittaarryy  sseeaa  dduuttyy..))

((iiii))  CCrroommeerr  vv..  CCrroommeerr,,  227788  SSEE22dd  551188
((NN..CC..  11998811))    ((SSaaiilloorr  ddeeppllooyyeedd  oonn
nnuucclleeaarr  ssuubbmmaarriinnee  hhaass  lleetttteerr  aanndd
aaffffiiddaavviitt  ffrroomm  ccoommmmaannddeerr  aatttteessttiinngg
ttoo  hhiiss  iinnaabbiilliittyy  ttoo  ttaakkee  lleeaavvee  uunnttiill  tthhee
ssuubbmmaarriinnee  ggoott  ttoo  ppoorrtt..))

((22))  AAccttuuaall  PPrreejjuuddiiccee  rreessuullttiinngg  ffrroomm  NNoonn--AAppppeeaarraannccee..

((aa))  SSoollee  iissssuuee  aatt  ttrriiaall--uunnccoonntteesstteedd  ffaaccttss==NNOO
SSTTAAYY..

((ii))  RReeaall  PPrrooppeerrttyy  VVaalluuaattiioonn..    CCooooppeerr  vv..
RRoobbeerrttss,,  772222  SSWW22dd  991100  ((KKyy..  CCtt
AApppp..  11998877))..

((iiii))  CChhiilldd  SSuuppppoorrtt  DDeetteerrmmiinnaattiioonn  bbaasseedd
uuppoonn  iinnccoommee  ffoorrmmuullaa,,  wwhheerree  iinnccoommee
iiss  nnoott  ddiissppuutteedd,,  oorr  bbyy  RReevviisseedd
UUnniiffoorrmm  RReecciipprrooccaall  EEnnffoorrcceemmeenntt  ooff
SSuuppppoorrtt  AAcctt..    JJaarraammiilllloo  vv..  SSaannddoovvaall,,
443311  PP22dd  6655  ((NN..MM..  11996677));;    4422  UU..SS..CC..
§§§§  665511--666677  ((11999900));;    SSttaattee  eexx..  rreell..
AAddaammss  vv..  AAddaammss,,  445555  NNWW22dd  222277,,
223300  nn..22  ((SS..DD..  11999900))[[RRUURREESSAA]];;  BBuutt
sseeee  SScchhmmiiddtt  vv..  SScchhmmiiddtt,,  444444  NNWW22dd
336677,,  337722--7733  ((SS..DD..  11998899))
((HHeennddeerrssoonn,,  JJ..,,  ddiisssseennttiinngg))..

((iiiiii))  UUnnccoonntteesstteedd  DDiivvoorrccee  HHeeaarriinnggss..    PPaalloo
vv..  PPaalloo,,  ssuupprraa..
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((iivv))  AAppppeeaall  ooff  JJuuddggmmeenntt..  KKeesslleerr  vv..
KKeesslleerr,,  668822  SSWW22dd  4444,,  4455  nn..11  ((MMoo..
CCtt..  AApppp..  11998844))..

((bb))  SSeerrvviiccee  MMeemmbbeerr  nnoott  RReeaall  PPaarrttyy  iinn
IInntteerreesstt==NNOO  SSTTAAYY..

((ii))  TToorrtt  LLiiaabbiilliittyy--SSoollddiieerr  DDeeffeennddaanntt
IInnssuurreedd

((aa))  BBoooonnee  vv..  LLiigghhttnneerr,,  331199  UU..SS..
556611,,  556699  ((11994433))..

((bb))  UUnnddeerrhhiillll  vv..  BBaarrnneess,,  228888
SSEE22dd  990055,,  990077  ((GGaa..  CCtt..  AApppp..
11998822))  ((SSeerrvviiccee  MMeemmbbeerr
ddeeffeennddaanntt  nnoott  pprreejjuuddiicceedd
wwhheerree  ppllaaiinnttiiffff  hhaass  aaggrreeeedd  ttoo
lliimmiitt  ttoorrtt  rreeccoovveerryy  ttoo
iinnssuurraannccee  ppoolliiccyy  lliimmiittss..))

((cc))  HHaacckkmmaann  vv..  PPoosstteell,,  667755
FF..SSuupppp  11113322  ((NNDD  IIllll..  11998888))
((SSeerrvviiccee  mmeemmbbeerr  iiss  oonnllyy
nnoommiinnaall  ddeeffeennddaanntt  iinn  ppeerrssoonnaall
iinnjjuurryy  aaccttiioonn,,  aanndd  iinnssuurraannccee
ccoommppaannyy  mmaayy  nnoott  aasssseerrtt  tthhee
SSSSCCRRAA..))

((iiii))  SSuubbrrooggaattiioonn  CCaasseess..      MMuurrpphhyy  vv..
WWhheeaattlleeyy,,  336600  FF22dd  118800  ((55tthh  CCiirr..
11996666))..

((iiiiii))  CCuussttooddyy  CCaasseess--NNoott  aa  NNeecceessssaarryy
PPaarrttyy..  ----BBuubbaacc  vv..  BBoossttoonn,,  660000  SSoo..22dd
995511  ((MMiissss..  11999922))..  MMiilliittaarryy  ffaatthheerr  nnoott
nneecceessssaarryy  ppaarrttyy  iinn  pprroocceeeeddiinngg  bbyy
mmootthheerr  cchhaalllleennggiinngg  rreetteennttiioonn  ooff  kkiiddss
bbyy  ppaatteerrnnaall  ggrraannddmmootthheerr..
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((iivv))  TTeemmppoorraarryy  MMooddiiffiiccaattiioonn  ooff  SSuuppppoorrtt..
----SShheelloorr  vv..  SShheelloorr,,  338833  SS..EE..22dd  889955
((GGaa..  11998899))..    AAss  ggeenneerraall  rruullee,,
tteemmppoorraarryy  mmooddiiffiiccaattiioonnss  ooff  cchhiilldd
ssuuppppoorrtt  ddoo  nnoott  mmaatteerriiaallllyy  aaffffeecctt  rriigghhttss
ooff  mmiilliittaarryy  ddeeffeennddaanntt  aass  tthheeyy  aarree
iinntteerrllooccuuttoorryy  aanndd  ssuubbjjeecctt  ttoo
mmooddiiffiiccaattiioonn..

((cc))  SSeerrvviiccee  mmeemmbbeerr  bbaadd  ffaaiitthh==NNOO  SSTTAAYY..

((ii))  RRiilleeyy  vv..  WWhhiittee,,  556633  SSoo22dd  11003399  ((AAllaa..
CCiivv..  AApppp..  11999900))    ((SSoollddiieerr  ffaaiilleedd  ttoo
ssuubbmmiitt  ttoo  bblloooodd  tteesstt  iinn  ppaatteerrnniittyy
aaccttiioonn  bbeeffoorree  ggooiinngg  oovveerrsseeaass,,  wwhheenn
aawwaarree  ooff  ccoouurrtt  pprroocceeeeddiinnggss,,  hhaadd
aattttoorrnneeyy  rreepprreesseennttaattiioonn,,  aanndd  wwaass
pprreevviioouussllyy  ggiivveenn  aa  ddeellaayy  bbyy  ccoouurrtt  ttoo
ttaakkee  tteesstt,,  ddeenniieedd  ssttaayy..))

((iiii))  HHiibbbbaarrdd  vv..  HHiibbbbaarrdd,,  443311  NNWW22dd  663377
((NNeebb..  11998888))    ((SSoollddiieerr  ffoorr  tthhrreeee  yyeeaarrss
iinn  ccoonntteemmpptt  ooff  ccoouurrtt  ffoorr  rreeffuussiinngg  ttoo
ccoommppllyy  wwiitthh  vviissiittaattiioonn  oorrddeerrss  ooff
ccoouurrtt,,  ddeenniieedd  ssttaayy  iinn  eexx--ssppoouussee’’ss
cchhaannggee  ooff  ccuussttooddyy  aaccttiioonn..))

((iiiiii))  JJuuddkkiinnss  vv..  JJuuddkkiinnss,,  444411  SS..EE..22dd  113399
((NNCC  11999944))..    ((SSoollddiieerr  rreecceeiivveess  sseevveerraall
ccoonnttiinnuuaanncceess  bbeeccaauussee  ooff  mmiilliittaarryy  dduuttyy
dduurriinngg  PPeerrssiiaann  GGuullff  wwaarr,,  hhaass
aattttoorrnneeyy,,  ffaaiillss  ttoo  ccoommppllyy  wwiitthh  ccoouurrtt
ddiissccoovveerryy  oorrddeerrss,,  aanndd  sseeeekkss  aaddddiioonnaall
ssttaayy//ccoonnttiinnuuaanncceess  aafftteerr  ddiissccoovveerryy
oorrddeerr  ddiissoobbeeddiieennccee..))

((33))  WWhhaatt  TTyyppee  ooff  CCaasseess  WWIILLLL  ccoouurrttss  ffiinndd  aaccttuuaall
pprreejjuuddiiccee//mmaatteerriiaall  aaffffeecctt  ffoorr  SSSSCCRRAA  SSttaayy??
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((aa))  PPeerrssoonnaall  IInnjjuurryy  CCllaaiimmss--PPllaaiinnttiiffff//AAccttuuaall
DDeeffeennddaanntt..    SSttaarrlliinngg  vv..  HHaarrrriiss,,  115511  SSEE22dd  116633
((GGaa..  CCtt..  AApppp..  11996666))  ((SSoollddiieerr  oonnllyy  eeyyeewwiittnneessss
ttoo  ttoorrtt  ootthheerr  tthhaann  ootthheerr  ppaarrttyy..))

((bb))  LLaarrggee  FFiinnaanncciiaall  DDiissppuutteess..    MMaayyss  vv..  TThhaarrppee  &&
BBrrooookkss,,  IInncc..,,  224400  SSEE22dd  115599  ((GGaa..  CCtt..  AApppp..
11997777))  ((SSeerrvviiccee  mmeemmbbeerr  ssuueedd  oonn  gguuaarraannttyy  oonn
$$5500,,000000  pprroommiissssoorryy  nnoottee..  SSttaayy  ggrraanntteedd..))

((cc))  CCoonntteesstteedd  DDiivvoorrccee,,  CCuussttooddyy,,  PPaatteerrnniittyy
CCaasseess..

((ii))  SSmmiitthh  vv..  SSmmiitthh,,  114499  SSEE22dd  446688,,  447711
((GGaa..  11996666))  ((EErrrroorr  ttoo  ddeennyy  ssttaayy  iinn
ddiivvoorrccee  aaccttiioonn  wwhheerree  aalliimmoonnyy  aatt
iissssuuee..))

((iiii))  LLaacckkeeyy  vv..  LLaacckkeeyy,,  227788  SSEE22dd    881111
((VVaa..  11998811))  ((CChhaannggee  ooff    cchhiilldd  ccuussttooddyy
aaccttiioonn  iinnvvoollvviinngg  sseerrvviicceemmeemmbbeerr’’ss
cchhiillddrreenn,,  wwhhiillee  hhee  wwaass  uunnaavvaaiillaabbllee  ttoo
ddeeffeenndd  aanndd  hhaadd  rreeqquueesstteedd  aa  ssttaayy,,
rreevveerrsseedd))..

((iiiiii))  MMaatthhiiss  vv..  MMaatthhiiss,,  223366  SSoo22dd  775555
((MMiissss..  11997700))  ((SSeerrvviiccee  mmeemmbbeerr’’ss
aabbsseennccee  iinn  ppaatteerrnniittyy  aaccttiioonn  mmaatteerriiaallllyy
aaffffeeccttss  aabbiilliittyy  ttoo  ddeeffeenndd,,  uunnlleessss
ssppeecciiffiicc  ffiinnddiinnggss  mmaaddee  ootthheerrwwiissee..))

((44))  CCoouurrtt  ddiissccrreettiioonn--  iiff    ccoouurrtt  ffiinnddss  mmaatteerriiaall  aaffffeecctt,,  tthhee
ccoouurrtt  mmuusstt  oorrddeerr  aa  ssttaayy..    IIff  tthhee  ssttaayy  rreeqquueesstt  iiss
ddeenniieedd,,  tthhee  ccoouurrtt  mmuusstt  mmaakkee  ffiinnddiinnggss  ooff  ffaacctt  aabboouutt
llaacckk  ooff  mmaatteerriiaall  aaffffeecctt,,  oorr  eennssuurree  tthhaatt  tthheerree  iiss
ssuuffffiicciieenntt  eevviiddeennccee  iinn  tthhee  rreeccoorrdd  ttoo  wwaarrrraanntt  ddeenniiaall..
OOllsseenn  vv..  OOllsseenn,,  662211  NNEE22dd  883300  ((  OOhhiioo  11999933))..

66..  DDeeffaauulltt  JJuuddggmmeennttss  ((5500  UU..SS..CC..  aapppp..  §§  552200))..



88--1166

aa))  AAffffiiddaavviitt..

((11))  MMuusstt  bbee  pprreeppaarreedd  aanndd  ffiilleedd  bbyy  ppllaaiinnttiiffff..

((22))  MMuusstt  ssttaattee  ssuuffffiicciieenntt  ffaaccttss  ttoo  ggiivvee  ccoouurrtt  rreeaassoonnaabbllee
bbaassiiss  ttoo  ddeetteerrmmiinnee  wwhheetthheerr  tthhee  rreessppoonnddeenntt  iiss  iinn  tthhee
mmiilliittaarryy..    MMiillll  RRoocckk  PPllaazzaa  AAssssoocciiaatteess  vv..  LLiivveellyy,,  558800
NN..YY..SS..22dd  881155,,  115533  MMiisscc..22dd  225544  ((NN..YY..  CCiittyy  CCiivv..  CCtt..
11999900))

((33))  EEffffeecctt  ooff  ffaaiilluurree  ttoo  ffiillee..

((aa))  NNoo  eennttrryy  ooff  jjuuddggmmeenntt  uunnttiill  jjuuddggee  ddeetteerrmmiinneess
tthhaatt  tthhee  ddeeffeennddaanntt  iiss  nnoott  iinn  tthhee  mmiilliittaarryy  aanndd
hhaass  nnoott  rreeqquueesstteedd  aa  ssttaayy..    BBuutt  sseeee
IInntteerriinnssuurraannccee  EExxcchhaannggee  AAuuttoo..  CClluubb  vv..
CCoolllllliinnss,,  3377  CCaall..  RRppttrr..22dd  112266  ((CCaall..  AApppp..
11999944))  ((CClleerrkk  ooff    CCoouurrtt  mmaayy  nnoott  rreeffuussee  ttoo
eenntteerr  aa  ddeeffaauulltt  jjuuddggmmeenntt  bbeeccaauussee  nnoo  SSSSCCRRAA
aaffffiiddaavviitt  iiss  ffiilleedd  wwiitthh  tthhee  pplleeaaddiinnggss..))

((bb))  RReemmeeddyy  iiss  nnoott  aavvaaiillaabbllee  ttoo  ppeerrssoonnss  wwhhoo  aarree
nnoott  iinn  tthhee  mmiilliittaarryy!!

((cc))  JJuuddggmmeenntt  oobbttaaiinneedd  wwiitthhoouutt  aaffffiiddaavviitt  iiss
vvooiiddaabbllee  nnoott  vvooiidd..

((dd))  FFaallssee  aaffffiiddaavviitt  ssuubbjjeecctt  ttoo  ccrriimmiinnaall    ppeennaallttiieess..
5500  UU..SS..CC..  AApppp..  §§  552200((22))..

((44))  CCoouurrtt--AAppppooiinntteedd  AAttttoorrnneeyy..

((aa))  PPuurrppoossee..  AAsscceerrttaaiinn  wwhheetthheerr  tthhee  ddeeffeennddaanntt  iiss
iinn  tthhee  sseerrvviiccee  aanndd  iiff  ssoo  ttoo  rreeqquueesstt  aa  ssttaayy  oonn
tthhee  ddeeffeennddaanntt''ss  bbeehhaallff..    SSeeee  SSttaattee  eexx  rreell..
BBuurrddeenn  vv..  SSmmiitthh,,  11999944  WWLL  771144550055  ((OOhhiioo
AApppp  1100  DDiisstt..,,  2222  DDeecc..  11999944))  ((uunnppuubblliisshheedd))..
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((bb))  CCoommppeennssaattiioonn::    NNoo  ssppeecciiffiicc  pprroovviissiioonn  iinn
SSSSCCRRAA  --  llooookk  ttoo  ssttaattee  aattttoorrnneeyy  aappppooiinnttmmeenntt
aanndd  ccoommppeennssaattiioonn  ppoowweerrss..

((cc))  EEffffeecctt  ooff  ffaaiilluurree  ttoo  aappppooiinntt..    MMoosstt  ccaasseess,,  nnoo
ssaannccttiioonnss  aaggaaiinnsstt  jjuuddggee  aanndd  ffaaiilluurree  ttoo  aappppooiinntt
iiss  nnoott  aann  aabbuussee  ooff  ddiissccrreettiioonn  oorr  rreevveerrssiibbllee
eerrrroorr  uunnlleessss  rreessppoonnddeenntt  ccaann  sshhooww  hhee  wwaass
pprreejjuuddiicceedd  bbyy  tthhee  ffaaiilluurree  ttoo  aappppooiinntt  ccoouunnsseell..
MMaarrrriiaaggee  ooff  LLooppeezz,,  117733  CCaall..  RRppttrr..  771188  ((CCaa..
AApppp..  11998811));;    MMccDDaanniieell  vv..  MMccDDaanniieell,,  225599
SS..WW..22dd  663333  ((TTeexx..  CCiivv..  AApppp..  11995533))
((PPrreejjuuddiicciiaall  eerrrroorr  ttoo  aapppprroovvee  jjuuddggmmeenntt  iinn
cchhiilldd  ssuuppppoorrtt  mmooddiiffiiccaattiioonn  ccaassee  ccoonntteesstteedd  bbyy
tthhee  ppaarrttiieess,,  wwiitthhoouutt  ddeetteerrmmiinnaattiioonn  tthhaatt  ppaarrttyy
ttoo  aaccttiioonn  wwaass  iinn  tthhee  mmiilliittaarryy..))

((dd))  JJuuddggmmeenntt  oobbttaaiinneedd  wwiitthhoouutt  aappppooiinnttmmeenntt  iiss
aallssoo  oonnllyy  vvooiiddaabbllee,,  nnoott  vvooiidd..

77..  RReeooppeenniinngg  DDeeffaauulltt  JJuuddggmmeennttss,,  5500  UU..SS..CC..  AApppp..  §§  552200((44))  ..

aa))  JJuuddggmmeenntt  mmuusstt  hhaavvee  bbeeeenn  eenntteerreedd  dduurriinngg  tteerrmm  ooff  sseerrvviiccee  oorr
wwiitthhiinn  3300  ddaayyss  aafftteerr  tteerrmmiinnaattiioonn  ooff  sseerrvviiccee..

bb))  AApppplliiccaattiioonn  mmuusstt  bbee  mmaaddee  ttoo  ccoouurrtt  dduurriinngg  tteerrmm  ooff  sseerrvviiccee  oorr
wwiitthhiinn  9900  ddaayyss  ooff  tteerrmmiinnaattiioonn..

cc))  TThhee  sseerrvviiccee  mmeemmbbeerr  ccaannnnoott  hhaavvee  mmaaddee  aannyy  aappppeeaarraannccee..

((11))  FFiilliinngg  aann  aannsswweerr  eeiitthheerr  pprroo  ssee  oorr  tthhrroouugghh  ccoouunnsseell  iiss
aann  aappppeeaarraannccee..



88--1188

((22))  LLeetttteerr  ffrroomm  LLeeggaall  AAssssiissttaannccee  AAttttoorrnneeyy  ttoo  ccoouurrtt  mmaayy
bbee  aann  aappppeeaarraannccee!!

((aa))  SSkkaatteess  vv..  SSttoocckkttoonn,,  668833  PP..22dd  330044  ((AArriizz..  CCtt..
AApppp..  11998844))  ((EEvveenn  tthhoouugghh  ccoouurrtt  ddiidd  nnoott
ootthheerrwwiissee  hhaavvee  ppeerrssoonnaall  jjuurriissddiiccttiioonn,,  iitt
ddeetteerrmmiinneedd  tthhaatt  lleeggaall  aassssiissttaannccee  aattttoorrnneeyy''ss
lleetttteerr  rreeqquueessttiinngg  aa  ssttaayy  ccoonnssttiittuutteedd  aann
aappppeeaarraannccee  ssuuffffiicciieenntt  ttoo  ggiivvee  iitt  ppeerrssoonnaall
jjuurriissddiiccttiioonn;;  aattttoorrnneeyy  ffaaiilleedd  ttoo  rreesseerrvvee
ddeeffeennsseess  iinncclluuddiinngg  jjuurriissddiiccttiioonn))..

((bb))  AArrttiiss--WWeerrggiinn  vv..  AArrttiiss--WWeerrggiinn,,  444444  NN..WW..22dd
775500  ((WWiiss..  CCtt..  AApppp..  11998899))  ((LLeeggaall  aassssiissttaannccee
aattttoorrnneeyy  rreeqquueesstteedd  aa  ssttaayy,,  bbuutt  ddiidd  nnoott  iinnvvookkee
SSSSCCRRAA  iinn  rreeqquueesstt;;  ccoouurrtt  ddeetteerrmmiinneedd
ddeeffeennddaanntt  hhaadd  mmaaddee  aann  aappppeeaarraannccee  aanndd
rreeffuusseedd  ttoo  rreeooppeenn  ssuubbsseeqquueenntt  ddeeffaauulltt
jjuuddggmmeenntt))..    BBuutt  sseeee  KKaassuubbaasskkii  vv..  KKaassuubbaasskkii,,
11999966  WWiiss..  AApppp..  LLEEXXIISS  11001144  ((WWiiss..  CCtt..  AApppp..
11999966))  ((uunnppuubblliisshheedd))  ((CCoouurrtt  ccrriittiicciizzeess  tthhee
rreeaassoonniinngg  ooff  AArrttiiss--WWeerrggiinn,,  aanndd  ssuuggggeessttss  iitt
wwaass  wwrroonnggllyy  ddeecciiddeedd..))

((cc))  BBuutt  sseeee  KKrraammeerr  vv..  KKrraammeerr,,  666688  SS..WW..22dd  445577
((TTeexx..  CCtt..  AApppp..  11998844));;    MMaarrrriiaaggee  ooff  LLooppeezz,,
117733  CCaall..  RRppttrr..  771188,,772211  ((CCaa..  AApppp..  11998811))
((AAppppeellllaattee  ccoouurrttss  hhoolldd  tthhaatt  ddeeffeennddaanntt''ss  lleetttteerr
oorr  lleeggaall  aassssiissttaannccee  aattttoorrnneeyy  lleetttteerr  iinnvvookkiinngg
SSSSCCRRAA  aanndd  rreeqquueessttiinngg  aa  ssttaayy  ddiidd  nnoott
pprroovviiddee  ppeerrssoonnaall  jjuurriissddiiccttiioonn  tthhaatt  wwaass
ootthheerrwwiissee  llaacckkiinngg))..

((33))  TThheerree  iiss  hhooppee  --  ssoommee  tthhiinnggss  aarree  nnoott  aappppeeaarraanncceess!!

((aa))  LLeetttteerr  ffrroomm  CCoommmmaannddeerr  ttoo  ccoouurrtt..    CCrroommeerr  vv..
CCrroommeerr,,  227788  SS..EE..22dd  551188  ((NN..CC..  11998811))  ((CCoouurrtt
ddooeess  nnoott  eexxpplliicciittllyy  rruullee  oonn  rree--ooppeenniinngg  uunnddeerr
tthhee  SSSSCCRRAA,,  bbuutt  ddooeess  rreemmaanndd  ccaassee  ""iinn  tthhee
iinntteerreessttss  ooff  jjuussttiiccee""))..
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((bb))  LLeetttteerr  ttoo  ooppppoossiinngg  ccoouunnsseell..    SSaaccoottttee  vv..  IIddeeaall--
WWeerrkk  KKrruugg,,  335599  NNWW22dd  339933  ((WWiiss..  11998844))..
((LLeetttteerr  ttoo  ooppppoossiinngg  ccoouunnsseell  aasssseerrttiinngg
SSSSCCRRAA  ddooeess  nnoott  ccoonnssttiittuuttee  aann  aappppeeaarraannccee..))

((cc))  SSaammppllee  SSSSCCRRAA  lleetttteerrss  ttoo  ooppppoossiinngg  ccoouunnsseell
aanndd  ffoorr  CCoommmmaannddeerrss  ttoo  aasssseerrtt  ssttaayy  aatt
AAppppeennddiixx  AA..

dd))  CCrriitteerriiaa  ttoo  rree--ooppeenn  ddeeffaauulltt..

((11))  MMiilliittaarryy  sseerrvviiccee  pprreejjuuddiicceedd  aabbiilliittyy  ttoo  ddeeffeenndd,,    AANNDD

((22))  MMeerriittoorriioouuss  DDeeffeennssee  --  DDeeffeennddaanntt  mmuusstt  rreevveeaall  tthhee
ddeeffeennssee  ttoo  aallll  oorr  ppaarrtt  ooff  tthhee  oorriiggiinnaall  aaccttiioonn..

88..  SSttaayy  oorr  VVaaccaattiioonn  ooff  JJuuddggmmeennttss,,  AAttttaacchhmmeennttss  &&  GGaarrnniisshhmmeennttss  ((5500
UU..SS..CC..  §§  552233))..

aa))  MMiilliittaarryy  sseerrvviiccee  mmaatteerriiaallllyy  aaffffeeccttss  aabbiilliittyy  ttoo  ccoommppllyy  wwiitthh
jjuuddggmmeenntt,,  ccoouurrtt--oorrddeerreedd  aattttaacchhmmeenntt,,  aanndd//oorr  ggaarrnniisshhmmeenntt,,
ee..gg..  cchhiilldd  ssuuppppoorrtt  oorrddeerrss..

bb))  CCoouurrtt  mmaayy  ssttaayy  eexxeeccuuttiioonn  ooff  aannyy  jjuuddggmmeenntt  oorr  ccoouurrtt  oorrddeerr
eenntteerreedd  aaggaaiinnsstt  sseerrvviiccee  mmeemmbbeerr..    CCoouurrtt  mmaayy  vvaaccaattee  oorr  ssttaayy
aannyy  ccoouurrtt--oorrddeerreedd  aattttaacchhmmeenntt  oorr  ggaarrnniisshhmmeenntt  ooff  pprrooppeerrttyy,,
wwaaggeess,,  oorr  mmoonneeyy  iinn  tthhee  hhaannddss  ooff  aannootthheerr  eeiitthheerr  bbeeffoorree  oorr
aafftteerr  jjuuddggmmeenntt..    IISSSSUUEE::    AAddmmiinniissttrraattiivveellyy  ddeetteerrmmiinneedd
iinnvvoolluunnttaarryy  aalllloottmmeennttss  ffoorr  cchhiilldd  ssuuppppoorrtt  aarrrreeaarrss  eennffoorrcceemmeenntt
nnoott  ssuubbjjeecctt  ttoo  tthhiiss  pprroovviissiioonn..    SSeeee  4422  UU..SS..CC  §§  666655;;  55  CC..FF..RR..
§§  558811..330022((bb))((44));;  3322  CC..FF..RR..  §§  558844..99;;  3322  CC..FF..RR..  PPaarrtt  554411
((11999966));;  aanndd  WWeellffaarree  RReeffoorrmm  AAcctt  ooff  11999966,,  PPuubb..  LL..  NNoo..  110044--
119933,,  §§§§  332255,,  336633,,  111100  SSttaatt..  22110055  ((11999966))..

cc))  DDFFAASS,,  wwhhiicchh  pprroocceesssseess  aallll  mmiilliittaarryy  ggaarrnniisshhmmeenntt  rreeqquueessttss  ffoorr
ssuuppppoorrtt  oorrddeerrss,,  hhaass  rraarreellyy  sseeeenn  tthhiiss  SSSSCCRRAA  pprroovviissiioonn
aasssseerrtteedd  bbyy  mmiilliittaarryy  mmeemmbbeerrss  oorr  lleeggaall  aassssiissttaannccee  ccoouunnsseell..

99..  AAsssseessssiinngg  tthhee  ddeeffaauulltt  jjuuddggmmeenntt  ccaassee..
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aa))  CCaann  yyoouu  aaffffoorrdd  ttoo  ddoo  nnootthhiinngg??

bb))  MMaatteerriiaall  aaffffeecctt  aanndd  mmeerriittoorriioouuss  ddeeffeennssee??

cc))  AAddvveerrssee  aaccttiioonn  ffrroomm  ddeeffaauulltt  --  ggaarrnniisshhmmeenntt  oorr  iinnvvoolluunnttaarryy
aalllloottmmeenntt??    [[IInnvvoolluunnttaarryy  AAlllloottmmeenntt  ooff  mmiilliittaarryy  ppaayy  aaffffeeccttss
oonnllyy  RRCC  ssoollddiieerrss  oonn  aaccttiivvee  dduuttyy  >>  118800  ddaayyss..    DDOODD  DDiirr..
11334444..99,,  aanndd  DDOODD  IInnssttrr..  11334444..1122..]]

IIVV..  IINNVVOOLLUUNNTTAARRYY  AALLLLOOTTMMEENNTTSS  AANNDD  TTHHEE  SSSSCCRRAA..

AA..  HHAATTCCHH  AACCTT  RREEFFOORRMM  AAMMEENNDDMMEENNTTSS  --  11999933..

11..  LLaaww  pprriioorr  ttoo  11999933  --  SSoovveerreeiiggnn  iimmmmuunniittyy  pprreevveenntteedd  ggaarrnniisshhmmeenntt  ooff
ffeeddeerraall  eemmppllooyyeeee  ppaayy  eexxcceepptt  ffoorr  ffaammiillyy  ssuuppppoorrtt..    SSeeee,,  ee..gg..,,  OOmmeeggaa
vv..  KKoolllleerr,,  550033  FF..  SSuupppp..  114499  ((DD..CC..  MMdd,,  11998800))  ((CCoonnssuummeerr  CCrreeddiitt
PPrrootteeccttiioonn  AAcctt  hheelldd  nnoott  aa  ssppeecciiffiicc  wwaaiivveerr  ooff  ssoovveerreeiiggnn  iimmmmuunniittyy  ffoorr
ggaarrnniisshhmmeenntt))..

22..  GGaarrnniisshhmmeenntt  EEqquuaalliizzaattiioonn  AAcctt  --  IInnttrroodduucceedd  aass  SS..  331166  iinn  110011sstt
CCoonnggrreessss  ((CChhiieeff  ssppoonnssoorr  --  SSeenn..  CCrraaiigg))..    RReeiinnttrroodduucceedd  aass  SS..  225533  iinn
110022dd  CCoonnggrreessss..    MMeerrggeedd  iinnttoo  HHaattcchh  AAcctt  RReeffoorrmm  AAmmeennddmmeennttss,,  PP..LL..
110033--9944;;  ssiiggnneedd  bbyy  PPrreessiiddeenntt  oonn  OOccttoobbeerr  1111,,  11999933..    NNooww  ccooddiiffiieedd  aatt
55  UU..SS..CC..  §§  55552200aa..

aa))  WWaaiivveedd  ssoovveerreeiiggnn  iimmmmuunniittyy  ffoorr  cciivviilliiaann  ffeeddeerraall  eemmppllooyyeeee
ppaayy..

((11))  EEssttiimmaatteedd  aannnnuuaall  ddeeffaauulltteedd  ddeebbtt  ooff  ffeeddeerraall
eemmppllooyyeeeess  $$11..33  BBiilllliioonn..

((22))  EEssttiimmaatteedd  nnuummbbeerr  ooff  ffeeddeerraall  eemmppllooyyeeeess  wwiitthh
ddeeffaauulltteedd  ddeebbtt  bbaasseedd  oonn  PPoossttaall  SSeerrvviiccee  eexxppeerriieennccee  --
22%%  ooff  ffeeddeerraall  wwoorrkkffoorrccee,,  iinncclluuddiinngg  mmiilliittaarryy..
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bb))  DDiirreecctteedd  DDooDD  ttoo  pprroommuullggaattee  rreegguullaattiioonnss  pprroovviiddiinngg  ffoorr
iinnvvoolluunnttaarryy  aalllloottmmeenntt  ooff  mmiilliittaarryy  ppaayy  ttoo  aaccccoouunntt  ffoorr  ""tthhee
pprroocceedduurraall  rreeqquuiirreemmeennttss  ooff  tthhee  SSoollddiieerrss  aanndd  SSaaiilloorrss  CCiivviill
RReelliieeff  AAcctt......aanndd  iinn  ccoonnssiiddeerraattiioonn  ffoorr  tthhee  aabbsseennccee  ooff  aa
mmeemmbbeerr  ooff  tthhee  uunniiffoorrmmeedd  sseerrvviicceess  ffrroomm  aann  aappppeeaarraannccee  iinn  aa
jjuuddiicciiaall  pprroocceeeeddiinngg  rreessuullttiinngg  ffrroomm  tthhee  eexxiiggeenncciieess  ooff  mmiilliittaarryy
dduuttyy..""

BB..  IINNVVOOLLUUNNTTAARRYY  AALLLLOOTTMMEENNTTSS  FFOORR  CCRREEDDIITTOORR  JJUUDDGGMMEENNTTSS  --
DDOODD  DDIIRREECCTTIIVVEE  11334444..99;;  DDOODD  IINNSSTTRRUUCCTTIIOONN  11334444..1122..

11..  IInniittiiaattiioonn  PPrroocceedduurree..

aa))  FFiinnaall  oorrddeerr  ooff  ccoouurrtt  wwiitthh  ssppeecciiffiicc  mmoonneeyy  aawwaarrdd,,  aanndd  DDDD
FFoorrmm  22665533..

bb))  SSeerrvveedd  oonn  ddeessiiggnnaatteedd  aaggeenntt  --  DDFFAASS  --  CClleevveellaanndd..

22..  CCeerrttiiffiiccaattiioonnss  [[DDDD  FFoorrmm  22665533]]::

aa))  JJuuddggmmeenntt  nnoott  mmooddiiffiieedd  oorr  sseett  aassiiddee..

bb))  NNoott  iissssuueedd  wwhhiillee  sseerrvviiccee  mmeemmbbeerr  wwaass  oonn  aaccttiivvee  dduuttyy..    IIff  tthhee
sseerrvviiccee  mmeemmbbeerr  wwaass  oonn  aaccttiivvee  dduuttyy,,  tthhee  SSSSCCRRAA  wwaass
ffoolllloowweedd  ffuullllyy..

cc))  SSttaattee  llaaww  aalllloowwss  ggaarrnniisshhmmeenntt  ooff  aa  ssiimmiillaarrllyy  ssiittuuaatteedd  cciivviilliiaann..

dd))  DDeebbtt  hhaass  nnoott  bbeeeenn  ddiisscchhaarrggeedd  iinn  bbaannkkrruuppttccyy  oorr  bbaarrrreedd  bbyy
ootthheerr  lleeggaall  iimmppeeddiimmeenntt..

ee))  CCrreeddiittoorr  aaggrreeeess  ttoo  rreeppaayy  sseerrvviiccee  mmeemmbbeerr  wwiitthhiinn  3300  ddaayyss  iiff
ppaayymmeenntt  ttoo  ccrreeddiittoorr  iiss  eerrrroonneeoouuss..

ff))  DDFFAASS  IInnffoorrmmaattiioonn  SShheeeett--  AAppppeennddiixx  CC..
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33..  AAmmoouunnttss  AAvvaaiillaabbllee..

aa))  PPaayy  iinncclluuddeess  --    DDiissppoossaabbllee  ((ggeenneerraallllyy  ttaaxxaabbllee))    ppaayy  ((oonnllyy))..

bb))  MMaaxxiimmuumm  aammoouunntt  ooff  aalllloottmmeenntt  --    2255%%  ooff  ddiissppoossaabbllee  ppaayy  oorr
lloowweerr  iiff  ssttaattee  llaaww  pprroovviiddeess  ffoorr  lloowweerr  aammoouunntt..    TThhee  ssttaatteess  ooff
NNCC,,  SSCC,,  NNHH,,  PPAA,,  TTXX  ddoo  nnoott  aallllooww  ggaarrnniisshhmmeenntt  ooff  wwaaggeess
ffoorr  ccoommmmeerrcciiaall  ddeebbttss,,  tthheerreebbyy  pprreecclluuddiinngg  iinnvvoolluunnttaarryy
aalllloottmmeenntt  aaccttiioonnss  ffrroomm  ddeebbtt  aaccttiioonnss  iinn  tthhoossee  ssttaatteess..

cc))  CCrreeddiittoorrss  nnooww  cchhaarrggeedd  aa  $$7755  pprroocceessssiinngg  ffeeee  oouutt  ooff  tthheeiirr
2255%%  ppaayy  aalllloottmmeenntt  ppeerr  tthhee  DDooDD  AAuutthhoorriizzaattiioonn  AAcctt  ooff  FFiissccaall
YYeeaarr  11999966,,  PPuubb..  LL..  NNoo..  110044--110066,,  §§  664433,,  111100  SSttaatt..  336688,,
ccooddiiffiieedd  aatt  55  UU..SS..CC..  §§§§  55552200aa  ((jj))((22)),,  ((kk))((33)),,  aanndd  ((ll))  [[11999966]]..
SSeeee  aallssoo  6611  FFeedd..  RReegg  5533772222  ((1155  OOcctt..  11999966))..    TThhiiss  pprroovviissiioonn
iiss  bbeeiinngg  ccoonntteesstteedd  bbyy  ccrreeddiittoorrss,,  aass  DDooDD  iiss  tthhee  oonnllyy  ffeeddeerraall
aaggeennccyy  ttoo  ddeedduucctt  ffeeeess  ffrroomm  tthhee  jjuuddggmmeenntt  aammoouunntt..

44..  DDFFAASS  aaccttiioonn..

aa))  FFaacciiaall  rreevviieeww..

bb))  MMaaiill  nnoottiiccee  [[DDAA  FFoorrmm  22665533]]  ttoo  sseerrvviiccee  mmeemmbbeerr  [[9900  ddaayy
cclloocckk  ssttaarrttss]]..--  NNoo  ttiimmee  lliimmiitt  ffoorr  DDFFAASS  ttoo  iissssuuee  nnoottiiccee..    MMaaiill
ttwwoo  aaddddiittiioonnaall  ccooppiieess  ttoo  tthhee  ""iimmmmeeddiiaattee  ccoommmmaannddeerr””  wwiitthh
DDDD  FFoorrmm  22665544..

55..  CCoommmmaanndd  aaccttiioonn  ((""IImmmmeeddiiaattee  CCoommmmaannddeerr""))..

aa))  SSeerrvvee  sseerrvviiccee  mmeemmbbeerr  wwiitthh  ccooppyy  ooff  nnoottiiccee  aanndd  DDDD  FFoorrmm
22665544  ((RRiigghhttss  WWaarrnniinngg  FFoorrmm))  [[55  ddaayy  rreeqq..]]

bb))  IInnffoorrmm  sseerrvviiccee  mmeemmbbeerr  ooff  rriigghhttss  ttoo  ccoonntteesstt  tthhee  iinnvvoolluunnttaarryy
aalllloottmmeenntt  [[1155  ddaayyss  ttoo  rreessppoonndd]]..

cc))  GGrraanntt  3300  ddaayy  eexxtteennssiioonn  ttoo  rreessppoonndd  iiff  nneecceessssaarryy..    NNoo
rreessppoonnssee  bbaacckk  ttoo  DDFFAASS  wwiitthhiinn  9900  ddaayyss  ffrroomm  iinniittiiaattiioonn  ooff
pprroocceessss  rreessuullttss  iinn  aauuttoommaattiicc  iinnvvoolluunnttaarryy  aalllloottmmeenntt..
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66..  SSeerrvviiccee  mmeemmbbeerr''ss  aaccttiioonnss..

aa))  CCoonnsseenntt..

bb))  SSeeeekk  lleeggaall  aassssiissttaannccee..

77..  SSeerrvviiccee  mmeemmbbeerr  ddeeffeennsseess::

aa))  TThhee  SSSSCCRRAA  wwaass  nnoott  ffoolllloowweedd  iinn  tthhee  uunnddeerrllyyiinngg  jjuuddggmmeenntt..

bb))  MMiilliittaarryy  eexxiiggeennccyy  ccaauusseedd  tthhee  aabbsseennccee  ooff  tthhee  sseerrvviiccee  mmeemmbbeerr
ffrroomm  aappppeeaarraannccee  iinn  aa  jjuuddiicciiaall  pprroocceeeeddiinngg  wwhhiicchh  ffoorrmmss  tthhee
bbaassiiss  ooff  tthhee  jjuuddggmmeenntt..

cc))  TThhee  aapppplliiccaattiioonn  ffoorr  aalllloottmmeenntt  iiss  ffaallssee  oorr  eerrrroonneeoouuss  iinn
mmaatteerriiaall  ppaarrtt..

dd))  TThhee  jjuuddggmmeenntt  hhaass  bbeeeenn  ssaattiissffiieedd,,  sseett--aassiiddee,,  oorr  mmooddiiffiieedd..

ee))  AA  lleeggaall  iimmppeeddiimmeenntt  ((ee..gg..  bbaannkkrruuppttccyy))  pprreevveennttss  pprroocceessssiinngg
tthhee  aalllloottmmeenntt..

ff))  ““OOtthheerr  aapppprroopprriiaattee  rreeaassoonnss......””    VViioollaattiioonn  ooff  ccoonnssuummeerr  llaaww--
uunnddeerrllyyiinngg  jjuuddggmmeenntt..

88..  IImmmmeeddiiaattee  CCoommmmaannddeerr  RReessppoonnssee..

aa))  RRuullee  oonn  mmiilliittaarryy  eexxiiggeennccyy  ddeeffeennssee  oonnllyy..

((11))  SSttaannddaarrdd  ooff  rreevviieeww  --  pprreeppoonnddeerraannccee..
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((22))  DDeeffiinniittiioonn  --  ""[[MM]]iilliittaarryy  aassssiiggnnmmeenntt  oorr  mmiissssiioonn
eesssseennttiiaall  dduuttyy  tthhaatt,,  bbeeccaauussee  ooff  iittss  uurrggeennccyy,,
iimmppoorrttaannccee,,  dduurraattiioonn,,  llooccaattiioonn  oorr  iissoollaattiioonn,,
nneecceessssiittaatteess  tthhee  aabbsseennccee  ooff  aa  mmeemmbbeerr  ooff  tthhee  mmiilliittaarryy
sseerrvviiccee  ffrroomm  aappppeeaarraannccee  aatt  aa  jjuuddiicciiaall  pprroocceeeeddiinngg..
AAbbsseennccee  ffrroomm  aann  aappppeeaarraannccee  iinn  aa  jjuuddiicciiaall  pprroocceeeeddiinngg
iiss  nnoorrmmaallllyy  ttoo  bbee  pprreessuummeedd  ttoo  bbee  ccaauusseedd  bbyy
eexxiiggeenncciieess  ooff  mmiilliittaarryy  dduuttyy  dduurriinngg  ppeerriiooddss  ooff  wwaarr,,
nnaattiioonnaall  eemmeerrggeennccyy,,  oorr  wwhheenn  tthhee  mmeemmbbeerr  iiss
ddeeppllooyyeedd..""

bb))  PPrroovviiddee  nnaammee  aanndd  aaddddrreessss  ooff  aappppeellllaattee  aauutthhoorriittyy  ffoorr  mmiilliittaarryy
eexxiiggeennccyy  aappppeellllaattee  ddeetteerrmmiinnaattiioonn  bbyy  ccrreeddiittoorr..

cc))  FFoorrwwaarrdd    ddeebbttoorr  rreessppoonnssee  ttoo  DDFFAASS..    DDeebbttoorr  ffaaiilluurree  ttoo
ttiimmeellyy  rreessppoonndd  rreessuullttss  iinn  aauuttoommaattiicc  iinniittiiaattiioonn  ooff  iinnvvoolluunnttaarryy
aalllloottmmeenntt..

99..  DDFFAASS  ddeecciiddeess  aallll  ootthheerr  ddeeffeennsseess,,  eexxcceepptt  mmiilliittaarryy  eexxiiggeennccyy..    NNoo
aappppeeaall  ooff  DDFFAASS  ddeetteerrmmiinnaattiioonnss..

VV..  SSUUSSPPEENNSSIIOONN  OOFF  SSTTAATTUUTTEESS  OOFF  LLIIMMIITTAATTIIOONN  ((5500  UU..SS..CC..  AAPPPP..  §§  552255))..

AA..  TToollllss  tthhee  rruunnnniinngg  ooff  tthhee  ssttaattuutteess..

11..  DDuurriinngg  tthhee  sseerrvviiccee  ppeerrssoonn''ss  ppeerriioodd  ooff  sseerrvviiccee..

22..  WWiitthh  rreessppeecctt  ttoo  cciivviill  aanndd  aaddmmiinniissttrraattiivvee  pprroocceeeeddiinnggss..

33..  IInnvvoollvviinngg  tthhee  sseerrvviiccee  mmeemmbbeerr  aass  eeiitthheerr  ppllaaiinnttiiffff  oorr  ddeeffeennddaanntt..

44..  EExxcceepptt  ffoorr  tthhee  iinntteerrnnaall  rreevveennuuee  llaawwss!!    5500  UU..SS..CC..  AApppp..  §§  552277..
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BB..  IIssssuueess..

11..  CCaarreeeerr  MMiilliittaarryy  --  CCoonnrrooyy  vv..  AAnniisskkooffff,,  550077  UU..SS..  551111,,  111133  SS..  CCtt..
11556622,,  112233  LL..EEdd..22dd  222299  ((11999933))..

aa))  TThhee  ttoolllliinngg  aapppplliieess  rreeggaarrddlleessss  ooff  wwhheetthheerr  tthhee  sseerrvviiccee
mmeemmbbeerr  iiss  iinndduucctteedd,,  vvoolluunntteeeerrss,,  iiss  aa  oonnee--tteerrmmeerr  oorr  aa  ccaarreeeerr
mmiilliittaarryy  mmeemmbbeerr..

bb))  IInn  aaddddiittiioonn,,  ccoouurrtt  hheelldd  nnoo  rreeqquuiirreemmeenntt  ttoo  sshhooww  mmaatteerriiaall
aaffffeecctt..

22..  DDooeess  ""aallll  pprroocceeeeddiinnggss""  mmeeaann  aallll??

aa))  BBooaarrdd  ffoorr  CCoorrrreeccttiioonn  ooff  MMiilliittaarryy  RReeccoorrddss  --  ttoolllleedd..
DDeettwweeiilleerr  vv..  PPeennaa,,  3388  FF..  33dd  559911  ((DD..CC..  CCiirr..  11999944))  ((""aannyy""
mmeeaannss  ""aannyy""))..    DDeettwweeiilleerr  oovveerrrruulleess  ootthheerr  ccaassee  llaaww  tthhaatt
iinnddiiccaatteedd  tthhee  BBCCMMRR  ssttaattuuttee  wwaass  nnoott  ttoolllleedd..    ((AAlllleenn  vv..  CCaarrdd,,
779999  FF..  SSuupppp..  115588  ((DD..CC..  11999922))  ((pprree  CCoonnrrooyy)),,  MMiilllleerr  vv..
UUnniitteedd  SSttaatteess,,  2299  FFeedd..  CCll..  110077  ((11999933))((ppoosstt  CCoonnrrooyy))))..
DDeeppaarrttmmeenntt  ooff  DDeeffeennssee  rreeqquueesstteedd  aa  lleeggiissllaattiivvee  oovveerrrriiddee  ooff
DDeettwweeiilleerr,,  wwhhiicchh  wwaass  iinncclluuddeedd  iinn  tthhee  FFYY  11999977  DDooDD
AAuutthhoorriizzaattiioonn  AAcctt  bbiillll,,  bbuutt  wwaass  ddeelleetteedd  iinn  ccoonnffeerreennccee
ccoommmmiitttteeee..

bb))  MMeerriitt  SSyysstteemmss  PPrrootteeccttiioonn  BBooaarrdd  --  ttoolllleedd,,    DDaavviiss  vv..  DDeepp''tt  ooff
tthhee  AAiirr  FFoorrccee,,  5511  MM..SS..PP..RR..  224466  ((11999911))..

cc))  BBaannkkrruuppttccyy  --  ttoolllleedd,,  IInn  rree  AA..HH..  RRoobbiinnss  vv..  DDaallkkoonn,,  999966  FF..22dd
771166  ((44tthh  CCiirr..  11999933))..    ""TThhee  ssttaattuuttee  ccoonnttaaiinnss  nnoo  eexxcceeppttiioonnss
aanndd  iiss  ddrraafftteedd  iinn  eexxttrraaoorrddiinnaarriillyy  bbrrooaadd  tteerrmmss......TThhee  bbrrooaadd,,
uunnqquuaalliiffiieedd  aanndd  mmaannddaattoorryy  llaanngguuaaggee  ooff  sseeccttiioonn  553355  lleeaavveess
lliittttllee  rroooomm  ffoorr  jjuuddiicciiaall  iinntteerrpprreettaattiioonn........""    IIdd..  aatt  771188..

33..  LLaacchheess..    TThhee  SSSSCCRRAA  pprroovviissiioonn  ddooeess  nnoott  pprreevveenntt  aasssseerrttiioonn  ooff  tthhee
eeqquuiittaabbllee  pprriinncciippllee  ooff  llaacchheess..    SSeeee  DDeettwweeiilleerr  vv..  PPeennaa,,  3388  FF  33dd  559911,,
559955  ((DD..CC..  CCiirr..  11999944))..    LLaacchheess  ==  iinneexxccuussaabbllee  ddeellaayy  bbyy  ppeettiittiioonneerr
pplluuss  pprreejjuuddiiccee  ttoo  rreessppoonnddeenntt’’ss  aabbiilliittyy  ttoo  ddeeffeenndd..
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VVII..  AARRTTIICCLLEE  IIIIII  --  RREENNTT,,  LLEEAASSEESS,,  IINNSSTTAALLLLMMEENNTT  CCOONNTTRRAACCTTSS,,
MMOORRTTGGAAGGEESS,,  LLIIEENNSS  AANNDD  AASSSSIIGGNNMMEENNTTSS  ((5500  UU..SS..CC..  AAPPPP..  §§§§  553300--553366))

AA..  PPrrootteecctteedd  PPeerrssoonnss    --  AAccttiivvee  DDuuttyy  ppeerrssoonnnneell  aanndd  ddeeppeennddeennttss  iinn  tthheeiirr  oowwnn
rriigghhtt..

BB..  PPrrootteeccttiioonn  ffrroomm  EEvviiccttiioonn  ffrroomm  LLeeaasseedd  HHoouussiinngg  ((5500  UU..SS..CC..  AApppp..  §§  553300))..

11..  PPrreemmiisseess  ooccccuuppiieedd  --  mmuusstt  bbee  aa  ddwweelllliinngg  ppllaaccee  ooff  tthhee  sseerrvviiccee  mmeemmbbeerr
oorr  ddeeppeennddeennttss..

22..  RReenntt  mmaayy  nnoott  eexxcceeeedd  $$11220000  ppeerr  mmoonntthh..  --  cchhaannggeedd  ffrroomm  $$115500  bbyy
DDeesseerrtt  SShhiieelldd//SSttoorrmm  aammeennddmmeennttss..

33..  JJuuddiicciiaall  RReelliieeff  AAvvaaiillaabbllee..    CCoouurrtt  sshhaallll  uuppoonn  aapppplliiccaattiioonn  ooff  sseerrvviiccee
mmeemmbbeerr  oorr  eelliiggiibbllee  ddeeppeennddeenntt,,  aanndd  mmaayy,,  oonn  iittss  oowwnn  mmoottiioonn  ggrraanntt
tthhee  ffoolllloowwiinngg::

aa)) SSttaayy  ooff  eevviiccttiioonn  pprroocceeeeddiinnggss  ffoorr  uupp  ttoo  33  mmoonntthhss,,  oorr,,

bb)) MMaakkee  aannyy  ootthheerr  ""jjuusstt""  oorrddeerr..

cc)) UUnnlleessss  tthhee  ccoouurrtt  ffiinnddss  nnoo  mmaatteerriiaall  aaffffeecctt..

dd)) CCrriimmiinnaall  SSaannccttiioonnss  ffoorr  LLaannddlloorrdd  ““sseellff--hheellpp””  eevviiccttiioonn..

CC..  TTeerrmmiinnaattiioonn  ooff  PPrree--SSeerrvviiccee  LLeeaasseess  ((5500  UU..SS..CC..  AApppp..  §§  553344))..

11..  PPuurrppoossee::    ttoo  ppeerrmmiitt  llaawwffuull  tteerrmmiinnaattiioonn  ooff  aa  pprree--sseerrvviiccee  lleeaassee  ooff
pprreemmiisseess  bbyy  aa  sseerrvviiccee  mmeemmbbeerr  eenntteerriinngg  aaccttiivvee  dduuttyy  [[oorr  bbyy  hhiiss  oorr  hheerr
ddeeppeennddeenntt  iinn  tthheeiirr  oowwnn  rriigghhtt  ((sseeee  §§  553366))]]..

22..  CCrriitteerriiaa  ffoorr  rreelliieeff..

aa))  TThhee  sseerrvviiccee  mmeemmbbeerr  nneeeedd  NNOOTT  sshhooww  mmaatteerriiaall  aaffffeecctt..
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bb))  TThhee  sseerrvviiccee  mmeemmbbeerr  nneeeedd  oonnllyy  sshhooww::

((11))  TThhee  lleeaassee  wwaass  eenntteerreedd  iinnttoo  pprriioorr  ttoo  eennttrryy  iinnttoo
mmiilliittaarryy  sseerrvviiccee,,

((22))  TThhee  lleeaassee  wwaass  eexxeeccuutteedd  bbyy  oorr  oonn  bbeehhaallff  ooff  tthhee
sseerrvviiccee  mmeemmbbeerr,,

((33))  TThhee  lleeaasseedd  pprreemmiisseess  wweerree  ooccccuuppiieedd  ffoorr  ddwweelllliinngg,,
pprrooffeessssiioonnaall,,  bbuussiinneessss,,  aaggrriiccuullttuurraall,,  oorr  ssiimmiillaarr
ppuurrppoosseess  bbyy  tthhee  sseerrvviiccee  mmeemmbbeerr  oorr  tthhee  sseerrvviiccee
mmeemmbbeerr  aanndd  hhiiss  oorr  hheerr  ddeeppeennddeennttss,,  aanndd

((44))  TThhee  sseerrvviiccee  mmeemmbbeerr  iiss  ccuurrrreennttllyy  iinn  mmiilliittaarryy  sseerrvviiccee..

cc))  LLaannddlloorrdd  mmaayy  sseeeekk  ““eeqquuiittaabbllee  ooffffsseett””  ffoorr  uunnrreeaassoonnaabbllee
ccoossttss//eexxppeennsseess  iinnccuurrrreedd  aass  tthhee  rreessuulltt  ooff  eeaarrllyy  mmiilliittaarryy  tteennaanntt
tteerrmmiinnaattiioonn,,  ee..gg..,,  rreeaallttyy  ffeeeess,,  ccoosstt  ooff  ssppeecciiaall  ffiixxttuurreess  iinnssttaalllleedd
aatt  tteennaanntt  rreeqquueesstt,,  eettcc..    SSuucchh  llaannddlloorrdd  eeqquuiittaabbllee  ooffffsseett  mmaayy  bbee
ggrreeaatteerr  tthhaann  tthhee  aammoouunntt  ooff  tteennaanntt  rreenntt  aanndd  sseeccuurriittyy  ddeeppoossiitt
rreemmaaiinniinngg  uunnddeerr  tthhee  lleeaassee  tteerrmm..    OOmmeeggaa  IInndduussttrriieess,,  IInncc..,,  vv..
RRaaffffaaeellee,,  889944  FF..SSuupppp..  11442255  ((DD..  NNeevv..  11999955))..    SSeeee  aallssoo
CCoonnrraadd,,  NNoottee,,  PPrree--SSeerrvviiccee  LLeeaassee  TTeerrmmiinnaattiioonnss  MMaayy  BBee
SSuubbjjeecctt  ttoo  LLaannddlloorrdd  ""EEqquuiittaabbllee  OOffffsseettss"",,  TThhee  AArrmmyy
LLaawwyyeerr,,  AApprriill  11999977,,  aatt  115533..

VVIIII..  IINNSSTTAALLLLMMEENNTT  CCOONNTTRRAACCTTSS  AANNDD  AAUUTTOO  LLEEAASSEESS  ((5500  UU..SS..CC..
AAPPPP..  §§  553311))..

11..  AApppplliieess  oonnllyy  ttoo  pprree--sseerrvviiccee  oobblliiggaattiioonnss    bbyy  eeiitthheerr  sseerrvviiccee  mmeemmbbeerr
oorr  ssppoouussee  wwhhoo  ccaann  sshhooww  mmaatteerriiaall  aaffffeecctt  aass  ttoo  aabbiilliittyy  ttoo  ppaayy  oonn
iinnssttaallllmmeenntt  ccoonnttrraaccttss  ssuucchh  aass  aapppplliiaanncceess,,  ffuurrnniittuurree,,  aanndd  mmoottoorr
vveehhiicclleess..

22..  PPrroohhiibbiittss  sseellff--hheellpp  rreeppoosssseessssiioonn  ooff  iitteemmss  ppuurrcchhaasseedd  oonn  iinnssttaallllmmeenntt
ccoonnttrraacctt..
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aa))  LLeeaasseedd  aauuttoommoobbiilleess  oorr  ootthheerr  iitteemmss  iinncclluuddeedd  iiff  OOppttiioonn  ttoo
PPuurrcchhaassee  CCllaauussee  iinn  lleeaassee  aaggrreeeemmeenntt..

bb))  SSSSCCRRAA  ddooeess  nnoott  tteerrmmiinnaattee  aauuttoommoobbiillee  lleeaassee!!

33..  CCrriimmiinnaall  ppeennaallttiieess  ffoorr  vviioollaattiinngg  rreeppoosssseessssiioonn  pprroovviissiioonnss  ooff  tthhiiss
sseeccttiioonn..

44..  UUppoonn  sseerrvviiccee  mmeemmbbeerr  sshhoowwiinngg  ooff  mmaatteerriiaall  aaffffeecctt  ttoo  aa  ccoouurrtt  aa  ssttaayy
mmaayy  bbee  ggrraanntteedd  aanndd  tthhee  ccrreeddiittoorr  mmaayy  oonnllyy  sseeeekk  rreeppoosssseessssiioonn  ooff  tthhee
iitteemm  ppuurrcchhaasseedd  oonn  iinnssttaallllmmeenntt  ccoonnttrraacctt  bbyy  oobbttaaiinniinngg  aa  ccoouurrtt  oorrddeerr
aafftteerr  oobbttaaiinniinngg  aa  jjuuddggmmeenntt  oonn  tthhee  ddeebbtt..

55..  PPrraaccttiiccee  PPooiinntteerr  iinn  AAuuttoo  LLeeaassee  CCaasseess::    WWhhiillee  yyoouu  mmaayy  nnoott  tthhrreeaatteenn
ccrriimmiinnaall  aaccttiioonn  ttoo  sseettttllee  aa  cciivviill  mmaatttteerr,,  yyoouu  mmaayy  ppooiinntt  oouutt  aannyy
ppootteennttiiaall  vviioollaattiioonnss  ooff  tthhiiss  sseeccttiioonn  ttoo  aa  ccrreeddiittoorr  oorr  tthheeiirr  ccoouunnsseell
((sseellff--hheellpp  rreeppoosssseessssiioonn)),,  aanndd  ssuuggggeesstt  aa  ppoossssiibbllee  sseettttlleemmeenntt  ooff  tthhee
mmaatttteerr,,  bbyy  aalllloowwiinngg  tthhee  ssoollddiieerr  ttoo  vvoolluunnttaarriillyy  ssuurrrreennddeerr  tthhee  vveehhiiccllee
iinn  rreettuurrnn  ffoorr  tthhee  ccrreeddiittoorr  wwaaiivviinngg  aallll  eeaarrllyy  lleeaassee  tteerrmmiinnaattiioonn
ppeennaallttiieess..

VVIIIIII..  EENNFFOORRCCEEMMEENNTT  OOFF  SSTTOORRAAGGEE  LLIIEENNSS  ((5500  UU..SS..CC..  AAPPPP..  §§  553355))..

AA..  GGeenneerraall::  PPeerrssoonnss  wwiitthh  ssttoorraaggee  lliieennss  oonn  pprrooppeerrttyy  ooff  sseerrvviiccee  mmeemmbbeerrss  mmaayy
nnoott  eexxeerrcciissee  aannyy  rriigghhtt  ttoo  ffoorreecclloossee  oorr  eennffoorrccee  aannyy  lliieenn  dduurriinngg  tthhee  sseerrvviiccee
mmeemmbbeerr''ss  ppeerriioodd  ooff  mmiilliittaarryy  sseerrvviiccee  aanndd  ffoorr  tthhrreeee  mmoonntthhss  tthheerreeaafftteerr  eexxcceepptt
uuppoonn  ccoouurrtt  oorrddeerr..

BB..  JJuuddiicciiaall  RReelliieeff..

11..  CCoouurrtt  sshhaallll  ((uuppoonn  aapppplliiccaattiioonn  bbyy  sseerrvviiccee  mmeemmbbeerr))  aanndd  mmaayy  uuppoonn  iittss
oowwnn  mmoottiioonn,,

aa))  SSttaayy  pprroocceeeeddiinnggss,,  oorr

bb))  GGrraanntt  ootthheerr  eeqquuiittaabbllee  rreelliieeff  ttoo  ccoonnsseerrvvee  iinntteerreessttss  ooff  aallll
ppaarrttiieess..
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cc))  uunnlleessss  tthheerree  iiss  nnoo  ""mmaatteerriiaall  aaffffeecctt""  ((iiff  tthhee  sseerrvviiccee  mmeemmbbeerr''ss
aabbiilliittyy  ttoo  ppaayy  tthhee  ssttoorraaggee  cchhaarrggee  iiss  nnoott  mmaatteerriiaallllyy  aaffffeecctteedd  bbyy
sseerrvviiccee))..

CC..  CCrriimmiinnaall  SSaannccttiioonnss..    AAnnyy  ppeerrssoonn  wwhhoo  kknnoowwiinnggllyy  ttaakkeess  aannyy  aaccttiioonn  ccoonnttrraarryy
ttoo  tthhiiss  sseeccttiioonn,,  oorr  aatttteemmppttss  ttoo  ddoo  ssoo,,  sshhaallll  bbee  ffiinneedd  aass  pprroovviiddeedd  iinn  1188
UU..SS..CC..,,  oorr  iimmpprriissoonneedd  ffoorr  nnoott  ttoo  eexxcceeeedd  oonnee  yyeeaarr,,  oorr  bbootthh..      5500  UU..SS..CC..  aapppp..
§§  553355((33))..  SSeeee,,  UUnniitteedd  SSttaatteess  vv..  BBoommaarr,,  88  FF..33dd  222266  ((55tthh  CCiirr..  11999933))..    [[NNoottee
tthhaatt  tthhee  UUnniitteedd  SSttaatteess  pprroosseeccuutteedd  ccrriimmiinnaallllyy  tthhiiss  ccaassee  oonn  bbeehhaallff  ooff  tthhee
ssoollddiieerr]]..

IIXX..  MMOORRTTGGAAGGEESS,,  TTRRUUSSTT  DDEEEEDDSS,,  EETTCC..  ((5500  UU..SS..CC..  AAPPPP..  §§  553322))..

AA..  IInn  ccoouurrtt  aaccttiioonnss  ttoo  eennffoorrccee  mmoorrttggaaggee  oobblliiggaattiioonnss,,  ccoouurrtt  sshhaallll  ((uuppoonn
aapppplliiccaattiioonn  bbyy  sseerrvviiccee  mmeemmbbeerr))  aanndd  mmaayy  ((uuppoonn  iittss  oowwnn  mmoottiioonn))  ggrraanntt  rreelliieeff
ttoo  sseerrvviiccee  mmeemmbbeerr  [[oorr  ddeeppeennddeenntt  ppuurrssuuaanntt  ttoo  §§  553366]]  uunnlleessss  mmiilliittaarryy  sseerrvviiccee
ddooeess  nnoott  mmaatteerriiaallllyy  aaffffeecctt  aabbiilliittyy  ttoo  ccoommppllyy  wwiitthh  oobblliiggaattiioonn..

BB..  CCrriitteerriiaa  ffoorr  rreelliieeff..

11..  OObblliiggaattiioonn  iiss  sseeccuurreedd  bbyy  aa  mmoorrttggaaggee,,  ttrruusstt  ddeeeedd,,  oorr  ootthheerr  sseeccuurriittyy  iinn
tthhee  nnaattuurree  ooff  aa  mmoorrttggaaggee  uuppoonn  rreeaall  oorr  ppeerrssoonnaall  pprrooppeerrttyy,,

22..  OObblliiggaattiioonn  eenntteerreedd  bbeeffoorree  eennttrryy  iinnttoo  mmiilliittaarryy  sseerrvviiccee,,

33..  PPrrooppeerrttyy  oowwnneedd  bbyy  sseerrvviiccee  mmeemmbbeerr  [[oorr  ddeeppeennddeenntt]]  bbeeffoorree  eennttrryy
iinnttoo  mmiilliittaarryy  sseerrvviiccee

44..  PPrrooppeerrttyy  iiss  ssttiillll  oowwnneedd  bbyy  sseerrvviiccee  mmeemmbbeerr  oorr  ddeeppeennddeenntt  aatt  ttiimmee
rreelliieeff  iiss  ssoouugghhtt,,  aanndd

55..  MMiilliittaarryy  sseerrvviiccee  mmaatteerriiaallllyy  aaffffeeccttss  aabbiilliittyy  ttoo  ccoommppllyy  wwiitthh  tteerrmmss  ooff
oobblliiggaattiioonn,,  ssuucchh  bbrreeaacchh  ooccccuurrrriinngg  pprriioorr  ttoo  oorr  dduurriinngg  ppeerriioodd  ooff  ssuucchh
mmiilliittaarryy  sseerrvviiccee..

CC..  JJuuddiicciiaall  rreelliieeff::
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11..  CCoouurrtt  sshhaallll  ((uuppoonn  aapppplliiccaattiioonn  bbyy  sseerrvviiccee  mmeemmbbeerr))  aanndd  mmaayy  uuppoonn  iittss
oowwnn  mmoottiioonn,,

aa))  SSttaayy  pprroocceeeeddiinnggss,,  aanndd//oorr

bb))  GGrraanntt  ootthheerr  eeqquuiittaabbllee  rreelliieeff  ttoo  ccoonnsseerrvvee  iinntteerreessttss  ooff  aallll
ppaarrttiieess  ((ii..ee..,,  rreedduuccee  oorr  ssuussppeenndd  iinnssttaallllmmeenntt  ppaayymmeennttss))

cc))  uunnlleessss  tthheerree  iiss  nnoo  ""mmaatteerriiaall  aaffffeecctt..""

22..  NNoo  ssaallee,,  ffoorreecclloossuurree,,  oorr  sseeiizzuurree  ooff  pprrooppeerrttyy  sshhaallll  bbee  vvaalliidd  iiff  mmaaddee
dduurriinngg  tthhee  ppeerriioodd  ooff  mmiilliittaarryy  sseerrvviiccee  oorr  wwiitthhiinn  33  mmoonntthhss  tthheerreeaafftteerr,,
eexxcceepptt  ppuurrssuuaanntt  ttoo  aann  aaggrreeeemmeenntt  ((§§  551177)),,  uunnlleessss  uuppoonn  aann  oorrddeerr
pprreevviioouussllyy  ggrraanntteedd  bbyy  tthhee  ccoouurrtt  aanndd  aa  rreettuurrnn  tthheerreettoo  mmaaddee  aanndd
aapppprroovveedd  bbyy  tthhee  ccoouurrtt..

XX..  AARRTTIICCLLEE  VVIIII  --  FFUURRTTHHEERR  RREELLIIEEFF  [[5500  UU..SS..CC..  AAPPPP..  §§  559900]]..

AA..  SSttaayy  ooff  EEnnffoorrcceemmeenntt  ooff  OObblliiggaattiioonnss,,  LLiiaabbiilliittiieess,,  TTaaxxeess    ((5500  UU..SS..CC..  AApppp..  §§
559900))..

11..  PPeerrssoonn  mmaayy,,  aatt  aannyy  ttiimmee  dduurriinngg  mmiilliittaarryy  sseerrvviiccee  oorr  wwiitthhiinn  66  mmoonntthhss
tthheerreeaafftteerr,,  aappppllyy  ttoo  ccoouurrtt  ffoorr  rreelliieeff  ooff  aannyy  oobblliiggaattiioonn  oorr  lliiaabbiilliittyy
iinnccuurrrreedd  bbyy  ssuucchh  ppeerrssoonn  pprriioorr  ttoo  aaccttiivvee  sseerrvviiccee  oorr  iinn  rreessppeecctt  ttoo  aannyy
ttaaxx  oorr  aasssseessssmmeenntt  wwhheetthheerr  ffaalllliinngg  dduuee  pprriioorr  ttoo  oorr  dduurriinngg  aaccttiivvee
mmiilliittaarryy  sseerrvviiccee..

22..  CCoouurrtt  mmaayy  ggrraanntt  ssttaayyss  ooff  eennffoorrcceemmeenntt  dduurriinngg  wwhhiicchh  nnoo  ffiinnee  oorr
ppeennaallttyy  sshhaallll  aaccccrruuee  iiff  sseerrvviiccee  mmaatteerriiaallllyy  aaffffeecctteedd  aabbiilliittyy  ttoo  ccoommppllyy
wwiitthh  oobblliiggaattiioonn  oorr  ppaayy  ttaaxx  oorr  aasssseessssmmeenntt..

aa))  TThheerree  nneeeedd  bbee  nnoo  ddeeffaauulltt  oorr  lleeggaall  aaccttiioonn  ppeennddiinngg  ttoo  ggeett
pprrootteeccttiioonn,,  bbuutt  aapppplliiccaanntt  mmuusstt  pprroovvee  ""mmaatteerriiaall  aaffffeecctt..""
AApppplliiccaattiioonn  ooff  MMaarrkkss,,  4466  NN..YY..22dd  775555  ((11994444))..

bb))  DDeeppeennddeennttss  rreecceeiivvee  pprrootteeccttiioonn..  MMoorrrriiss  PPllaann  IInndduuss..  BBaannkk  ooff
NN..YY..  vv..  PPeettlluucckk,,  6600  NN..YY..22dd  116622  ((11994466))..
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BB..  RReeaall  WWoorrlldd  PPrroobblleemm  ::    RReesseerrvvee  ssoollddiieerr  ((PPhhyyssiicciiaann))  hhaadd  pprree--sseerrvviiccee  BBMMWW
aauuttoo  lleeaassee  ((77  sseerriieess))    hhee  ccoouulldd  nnoott  aaffffoorrdd  wwhhiillee  oonn  aaccttiivvee  dduuttyy  dduurriinngg  DDeesseerrtt
SSttoorrmm..    HHee  vvoolluunnttaarriillyy  ggaavvee  iitt  bbaacckk  ttoo  tthhee  ddeeaalleerr..    AAfftteerr  hhee  rreettuurrnneedd  ffrroomm
DDeesseerrtt  SSttoorrmm,,  tthhee  ddeeaalleerr  ssuueedd  hhiimm  ffoorr  $$3311,,000000  ddeeffiicciieennccyy..    WWhhaatt  sshhoouulldd  tthhee
ssoollddiieerr  hhaavvee  ddoonnee  ttoo  ttrryy  aanndd  pprreevveenntt  tthhiiss??    HHee  sshhoouulldd  hhaavvee  uusseedd  §§  559900  ttoo
ggeett  pprroossppeeccttiivvee  rreelliieeff  ffrroomm  tthhee  lleeaassee  oobblliiggaattiioonn..

XXII..    CCOONNCCLLUUSSIIOONN

SSIIGGNNIIFFIICCAANNTT  SSSSCCRRAA  PPRROOVVIISSIIOONNSS

SSSSCCRRAA  PPrroovviissiioonn::** PPrree--SSeerrvviiccee  OObblliiggaattiioonn SSeerrvviiccee  OObblliiggaattiioonn PPoosstt--SSeerrvviiccee

66%%  IInntteerreesstt  CCaapp
[[SSeeccttiioonn  552266]] YYeess.. NNoo.. NNoo..

CCiivviill  CCoouurrtt  SSttaayy
[[SSeeccttiioonn  552211]] NNoo..((OOnnllyy  aapppplliieess  AAccttiivvee  DDuuttyy)) YYeess.. YYeess..  UUpp  ttoo  6600  

ddaayyss
RReeooppeenn  JJuuddggmmeenntt
[[SSeeccttiioonn  552200((44))]] NNoo..        YYeess.. YYeess..  JJuuddggmmeennttss  

uupp  ttoo  3300  ddaayyss  
ffrroomm  ddiisscchhaarrggee..
RReeooppeenn  uupp  ttoo  9900  
ddaayyss  ffrroomm  
ddiisscchhaarrggee..

TToollll  SSttaattuuttee  ooff
LLiimmiittaattiioonn
[[SSeeccttiioonn    552255]] NNoo.. YYeess..  CCiivviill  &&  AAddmmiinn NNoo..

AAccttiioonnss..

EEvviiccttiioonn  PPrrootteeccttiioonn NNoo.. YYeess..  RReenntt<<11220000//mmoo NNoo..
[[SSeeccttiioonn  553300]]

TTeerrmmiinnaattiioonn  ooff  LLeeaassee YYeess..  RReessiiddeennttiiaall,, NNoo.. NNoo..
[[SSeeccttiioonn  553344]] CCoommmmeerrcciiaall//PPrrooff..

MMoorrttggaaggee  FFoorreecclloossuurree YYeess..  OObblliiggaattiioonn  wwaass  pprree--sseerrvviiccee .. NNoo.. NNoo..
[[SSeeccttiioonn  553322]]

SSttoorraaggee  LLiieennss  PPrrootteeccttiioonn YYeess.. YYeess.. YYeess..  UUpp  ttoo  33  [[SSeeccttiioonn    553355((22))]]
mmoonntthhss  ffrroomm  ddiisscchhaarrggee..

IInnssttaallllmmeenntt  CCoonnttrraacctt// YYeess..  ((PPrree--sseerrvviiccee  oonnllyy)) NNoo.. NNoo..
AAuuttoo  LLeeaasseess
[[SSeeccttiioonn  553311]]

AAnnttiicciippaattoorryy  RReelliieeff YYeess..  ((PPrree--sseerrvviiccee  oobblliiggaattiioonn,,  YYeess..  ((SSeerrvviiccee  oobblliiggaattiioonn NNoo..    MMaayy  aappppllyy
[[SSeeccttiioonn  559900]] lliiaabbiilliittyy,,ppeennaallttyy  oorr  ttaaxx)) LLiiaabbiilliittyy,,  ppeennaallttyy  oorr  ttaaxx)) dduurriinngg  sseerrvviiccee  oorr  

uupp  ttoo  66  mmoonntthhss  
aafftteerr  ttoo  ccoouurrtt..

**SSeeccttiioonn  NNuummbbeerrss  kkeeyyeedd  ttoo  SSSSCCRRAA  aass  ccooddiiffiieedd  aatt  5500  AApppp..  UU..SS..  CCooddee..
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AAPPPPEENNDDIIXX  AA

SSAAMMPPLLEE  SSSSCCRRAA  LLEETTTTEERRSS
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SSaammppllee  LLeetttteerr  ttoo  CCrreeddiittoorr
RReedduuccttiioonn  ooff  IInntteerreesstt  RRaattee

[[LLEETTTTEERRHHEEAADD]]

[[DDaattee]]

LLeeggaall  AAssssiissttaannccee  OOffffiiccee

[[CCRREEDDIITTOORR  AADDDDRREESSSS]]

DDeeaarr  [[SSiirr  oorr  MMaaddaamm]]::

II  aamm  aa  lleeggaall  aassssiissttaannccee  aattttoorrnneeyy  wwrriittiinngg  oonn  bbeehhaallff  ooff  [[CCLLIIEENNTT]]..    [[CCLLIIEENNTT]]
iinnffoorrmmss  mmee  tthhaatt  [[hhee//sshhee]]  iiss  ccuurrrreennttllyy  oobblliiggaatteedd  ttoo  yyoouurr  ccoommppaannyy  ffoorr  aa  llooaann  bbeeaarriinngg  aann
iinntteerreesstt  rraattee  ooff  [[%%]]..    II  ffuurrtthheerr  uunnddeerrssttaanndd  tthhaatt  tthhiiss  oobblliiggaattiioonn  wwaass  eenntteerreedd  iinnttoo  oonn
[[DDAATTEE]]..

SSiinnccee  iinnccuurrrriinngg  tthhiiss  oobblliiggaattiioonn,,  [[CCLLIIEENNTT]]  hhaass  eenntteerreedd  tthhee  aaccttiivvee  mmiilliittaarryy  sseerrvviiccee
ooff  tthhee  nnaattiioonn  iinn  tthhee  UU..SS..  [[SSEERRVVIICCEE]]  oonn  [[DDAATTEE]]..    TThhiiss  eennttrryy  iinnttoo  aaccttiivvee  mmiilliittaarryy  sseerrvviiccee
hhaass  mmaatteerriiaallllyy  aaffffeecctteedd  [[CCLLIIEENNTT]]====ss  aabbiilliittyy  ttoo  mmeeeett  tthhiiss  oobblliiggaattiioonn..    UUnnddeerr  tthheessee
cciirrccuummssttaanncceess,,  ffeeddeerraall  llaaww  pprreessccrriibbeess  tthhee  mmaaxxiimmuumm  iinntteerreesstt  rraattee  wwhhiicchh  [[CCLLIIEENNTT]]  mmaayy  bbee
cchhaarrggeedd..

TThhee  SSoollddiieerrss  aanndd  SSaaiilloorrss  CCiivviill  RReelliieeff  AAcctt  ((5500  UU..SS..CC..  AApppp..  ''  552266))  pprreessccrriibbeess  aa
cceeiilliinngg  ooff  66%%  aannnnuuaall  iinntteerreesstt  oonn  aannyy  oobblliiggaattiioonn  uunnddeerr  tthhee  cciirrccuummssttaanncceess  ddeessccrriibbeedd  aabboovvee..
TThhiiss  iinntteerreesstt  rraattee  mmuusstt  bbee  mmaaiinnttaaiinneedd  ffoorr  tthhee  eennttiirree  ppeerriioodd  tthhaatt  [[CCLLIIEENNTT]]  iiss  oonn  aaccttiivvee
dduuttyy..    TThhee  ppeerrcceennttaaggee  ccaapp  iinncclluuddeess  aallll  sseerrvviiccee  cchhaarrggeess,,  rreenneewwaall  cchhaarrggeess,,  aanndd  ffeeeess..    TThhee
rraattee  iiss  aapppplliieedd  ttoo  tthhee  oouuttssttaannddiinngg  bbaallaannccee  ooff  tthhee  oobblliiggaattiioonn  aass  ooff  tthhee  ddaattee  ooff  eennttrryy  oonnttoo
aaccttiivvee  dduuttyy  mmeennttiioonneedd  aabboovvee..    AAnnyy  iinntteerreesstt  cchhaarrggee  aabboovvee  tthhiiss  ssttaattuuttoorryy  cceeiilliinngg  mmuusstt  bbee
ffoorrggiivveenn,,  nnoott  aaccccrruueedd..

PPlleeaassee  eennssuurree  tthhaatt  yyoouurr  rreeccoorrddss  rreefflleecctt  tthhiiss  ssttaattuuttoorryy  cceeiilliinngg  aanndd  tthhaatt  aannyy  cchhaarrggeess  iinn
eexxcceessss  ooff  aa  66%%  aannnnuuaall  rraattee  aarree  wwiitthhddrraawwnn..    YYoouu  sshhoouulldd  aallssoo  bbee  aawwaarree  tthhaatt  ffeeddeerraall  llaaww  ((5500
UU..SS..CC..  AApppp..  ''  553311))  cciirrccuummssccrriibbeess  tthhee  mmaannnneerr  iinn  wwhhiicchh  yyoouu  mmaayy  eennffoorrccee  cceerrttaaiinn  rriigghhttss
uunnddeerr  tthhee  ccoonnttrraacctt,,  iinncclluuddiinngg  aannyy  rriigghhtt  ttoo  rreeppoosssseessssiioonn  ooff  pprrooppeerrttyy..

II  tthhaannkk  yyoouu  iinn  aaddvvaannccee  ffoorr  yyoouurr  aatttteennttiioonn  ttoo  tthhiiss  mmaatttteerr..    SShhoouulldd  tthheerree  bbee  aannyy
qquueessttiioonnss,,  pplleeaassee  ffeeeell  ffrreeee  ttoo  ccoonnttaacctt  mmee  aatt  tthhee  aaddddrreessss  aabboovvee..

SSiinncceerreellyy,,

[[AATTTTOORRNNEEYY  NNAAMMEE]]
[[RRAANNKK]],,  UU..SS..  AArrmmyy
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SSaammppllee  LLeetttteerr  ttoo  OOppppoossiinngg  CCoouunnsseell
RReeqquueessttiinngg  aa  SSttaayy  ooff  PPrroocceeeeddiinnggss

[[LLEETTTTEERRHHEEAADD]]

[[DDaattee]]

LLeeggaall  AAssssiissttaannccee  OOffffiiccee

[[CCOOUUNNSSEELL''SS  AADDDDRREESSSS]]

DDeeaarr  [[SSiirr  oorr  MMaaddaamm]]::

II  aamm  aa  mmiilliittaarryy  lleeggaall  aassssiissttaannccee  aattttoorrnneeyy  wwrriittiinngg  oonn  bbeehhaallff  ooff  [[CCLLIIEENNTT]]..
[[CCLLIIEENNTT]]  iiss  tthhee  ddeeffeennddaanntt  iinn  aann  aaccttiioonn  yyoouu  ffiilleedd  oonn  bbeehhaallff  ooff  [[OOPPPPOOSSIINNGG  PPAARRTTYY]]  iinn
[[CCOOUURRTT]]..    TThhee  mmiissssiioonn  ooff  oouurr  ooffffiiccee  iiss  ttoo  pprroovviiddee  iinniittiiaall  ccoouunnsseelliinngg  ttoo  ssoollddiieerrss  ttoo  hheellpp
tthheemm  mmaakkee  mmoorree  iinnffoorrmmeedd  ddeecciissiioonnss  aabboouutt  tthheeiirr  lleeggaall  oobblliiggaattiioonnss..    WWee  aarree  nnoott  aalllloowweedd  ttoo
rreepprreesseenntt  ssoollddiieerrss  iinn  aannyy  ffaasshhiioonn  iinn  tthheessee  ttyyppeess  ooff  cciivviill  aaccttiioonnss..    [[EELLAAPP  jjuurriissddiiccttiioonnss  ddeelleettee
tthhee  pprriioorr  sseenntteennccee..]]    II  aamm  nnoott  [[CCLLIIEENNTT]]====ss  aattttoorrnneeyy  ffoorr  tthhee  uunnddeerrllyyiinngg  mmaatttteerr  aanndd  tthhiiss
lleetttteerr  sshhoouulldd  nnoott  bbee  ccoonnssttrruueedd  aass  aann  aappppeeaarraannccee  oorr  ssuubbmmiissssiioonn  ttoo  jjuurriissddiiccttiioonn..    RRaatthheerr,,  II
aamm  ssiimmppllyy  aassssiissttiinngg  [[CCLLIIEENNTT]]  iinn  pprrootteeccttiinngg  hhiiss  iinntteerreessttss  uunnttiill  ssuucchh  ttiimmee  aass  hhee  ccaann  oobbttaaiinn
pprrooppeerr  lleeggaall  ccoouunnsseell..

[[CCLLIIEENNTT]]  iiss  ccuurrrreennttllyy  iinn  tthhee  aaccttiivvee  mmiilliittaarryy  sseerrvviiccee  ooff  tthhee  nnaattiioonn  iinn  tthhee  UU..SS..
[[SSEERRVVIICCEE]]..    FFeeddeerraall  llaaww  aaffffoorrddss  ssuucchh  sseerrvviiccee  ppeeooppllee  cceerrttaaiinn  rriigghhttss  pprreessccrriibbeedd  bbyy  tthhee
SSoollddiieerrss  aanndd  SSaaiilloorrss  CCiivviill  RReelliieeff  AAcctt..    AAmmoonngg  tthheessee  rriigghhttss  iiss  tthhee  ssttaayy  ooff  aallll  lleeggaall
pprroocceeeeddiinnggss  dduurriinngg  tthhee  ppeerriioodd  ooff  aaccttiivvee  sseerrvviiccee  wwhheenn  tthhee  sseerrvviiccee  mmeemmbbeerrss  aabbiilliittyy  ttoo
ccoonndduucctt  aa  ddeeffeennssee  iiss  mmaatteerriiaallllyy  aaffffeecctteedd..    5500  UU..SS..CC..  AApppp..  ''  552211..    IInn  tthhiiss  ccaassee,,  [[CCLLIIEENNTT]]
iinnffoorrmmss  mmee  tthhaatt  hhee  wwiillll  nnoott  bbee  aabbllee  ttoo  aatttteenndd  aannyy  pprroocceeeeddiinnggss  aanndd  pprrootteecctt  hhiiss  iinntteerreessttss  uunnttiill
[[DDAATTEE]]..    TThhiiss  iinnaabbiilliittyy  ttoo  aappppeeaarr  iiss  ccaauusseedd  bbyy  [[RREEAASSOONNSS]],,  ddiirreecctt  rreessuullttss  ooff  hhiiss  mmiilliittaarryy
sseerrvviiccee..    [[CCLLIIEENNTT]]====ss  iinnaabbiilliittyy  ttoo  aatttteenndd  iiss  ssuuppppoorrtteedd  bbyy  tthhee  aattttaacchheedd  mmeemmoorraanndduumm  ffrroomm
hhiiss  ccoommmmaannddiinngg  ooffffiicceerr..

BBeeccaauussee  [[CCLLIIEENNTT]]====ss  mmiilliittaarryy  sseerrvviiccee  pprreevveennttss  hhiiss  aappppeeaarraannccee,,  II  rreeqquueesstt  tthhaatt  yyoouu
aaddvviissee  tthhee  ccoouurrtt  ooff  [[CCLLIIEENNTT]]====ss  ssttaattuuss  aanndd  rreeqquueesstt  aa  ssttaayy  uunnttiill  [[DDAATTEE]]..    II  ffuurrtthheerr  rreeqquueesstt
tthhaatt  yyoouu  aaddvviissee  [[CCLLIIEENNTT]]  ooff  aannyy  aaccttiioonn  yyoouu    ttaakkee  aatt  [[AADDDDRREESSSS]]..

TThhaannkk  yyoouu  iinn  aaddvvaannccee  ffoorr  yyoouurr  hheellpp  iinn  aaffffoorrddiinngg  [[CCLLIIEENNTT]]  aann  ooppppoorrttuunniittyy  ttoo
ppaarrttiicciippaattee  iinn  tthhee  lleeggaall  pprroocceessss  wwhhiillee  mmeeeettiinngg  hhiiss  oobblliiggaattiioonnss  ttoo  tthhee  ddeeffeennssee  ooff  oouurr  nnaattiioonn..

SSiinncceerreellyy,,

[[AATTTTOORRNNEEYY  NNAAMMEE]]
[[RRAANNKK]],,  UU..SS..  AArrmmyy
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SSaammppllee  LLeetttteerr  ttoo  tthhee  CClleerrkk  ooff  CCoouurrtt
RReeqquueessttiinngg  aa  SSttaayy  ooff  PPrroocceeeeddiinnggss

((NNOOTTEE::    TThhiiss  lleetttteerr  sshhoouulldd  bbee  pprreeppaarreedd  ffoorr  tthhee  ssiiggnnaattuurree  ooff  tthhee  cclliieenntt''ss  ccoommmmaannddiinngg
ooffffiicceerr..    AAtt  lleeaasstt  oonnee  ccoouurrtt  hhaass  ccoonnssttrruueedd  aa  lleetttteerr  ddiirreeccttllyy  ffrroomm  aa  lleeggaall  aassssiissttaannccee

aattttoorrnneeyy  ttoo  bbee  aann  aappppeeaarraannccee  ccaauussiinngg  tthhee  cclliieenntt  ttoo  lloossee  vvaalluuaabbllee  rriigghhttss!!))

[[LLEETTTTEERRHHEEAADD]]

[[DDaattee]]

CCoommmmaannddeerr

[[CCLLEERRKK  OOFF  CCOOUURRTT  AADDDDRREESSSS]]

DDeeaarr  [[SSiirr  oorr  MMaaddaamm]]::

II  aamm  aann  ooffffiicceerr  iinn  tthhee  UU..SS..  [[SSEERRVVIICCEE]]  wwrriittiinngg  oonn  bbeehhaallff  ooff  [[CCLLIIEENNTT]],,  wwhhoo  iiss
tthhee  ddeeffeennddaanntt  iinn  aann  aaccttiioonn  nnooww  ppeennddiinngg  bbeeffoorree  yyoouurr  ccoouurrtt,,  [[CCAASSEE  IIDD  NNUUMMBBEERR]]..
[[CCLLIIEENNTT]]  iiss  ccuurrrreennttllyy  sseerrvviinngg  iinn  tthhee  aaccttiivvee  mmiilliittaarryy  sseerrvviiccee  ooff  tthhee  nnaattiioonn  aatt
[[IINNSSTTAALLLLAATTIIOONN]]..    HHee  iiss  aassssiiggnneedd  ttoo  mmyy  ccoommmmaanndd..

[[CCLLIIEENNTT]]  wwiillll  bbee  uunnaabbllee  ttoo  aatttteenndd  aannyy  hheeaarriinnggss,,  pprreesseenntt  aannyy  ttyyppee  ooff  ddeeffeennssee,,  oorr
eeffffeeccttiivveellyy  pprrootteecctt  hhiiss  iinntteerreessttss  iinn  tthhee  mmaatttteerr  iinn  qquueessttiioonn  uunnttiill  [[DDAATTEE]]  bbeeccaauussee  ooff  hhiiss
mmiilliittaarryy  dduuttiieess..    UUnnttiill  tthhiiss  ddaattee,,  [[CCLLIIEENNTT]]  iiss  nneeeeddeedd  bbyy  tthhiiss  uunniitt  ttoo//bbeeccaauussee
[[RREEAASSOONNSS]]11..    II  aamm  aaddvviisseedd  bbyy  lleeggaall  ccoouunnsseell  tthhaatt  ffeeddeerraall  llaaww  aalllloowwss  aa  ssttaayy  ooff
pprroocceeeeddiinnggss  ffoorr  sseerrvviiccee  mmeemmbbeerrss  oonn  aaccttiivvee  dduuttyy  wwhheenn  tthheeiirr  aabbiilliittyy  ttoo  ddeeffeenndd
tthheemmsseellvveess  iiss  mmaatteerriiaallllyy  aaffffeecctteedd  bbyy  tthheeiirr  mmiilliittaarryy  sseerrvviiccee  ((5500  UU..SS..CC..  AApppp..  ''''   552211))..    IInn
tthhiiss  iinnssttaannccee,,  [[CCLLIIEENNTT]]==ss  ccrriittiiccaall  rroollee  iinn  tthhee  nnaattiioonnaall  sseeccuurriittyy  mmiissssiioonn  ooff  tthhiiss  ccoommmmaanndd
pprreecclluuddeess  hhiiss  ppaarrttiicciippaattiioonn  iinn  ccoouurrtt  pprroocceeeeddiinnggss  uunnttiill  [[DDAATTEE]]..    HHee  wwiillll  bbee  uunnaabbllee  ttoo
pprreesseenntt  aannyy  ddeeffeennssee  aatt  aallll  dduuee  ttoo  hhiiss  dduuttiieess..

                                               
1 AAReasons@@ should clearly outline the duties to which the soldier must attend and why he cannot
take leave.  Examples would be AAto participate in a unit deployment to the National Training
Center,@@ AAto deploy to Bosnia as part of the UN Implementation Force,@@ or AAto prepare forces for
deployment to Haiti.@@  Whatever reason is given, the reasons why the soldier is critical to this
mission must be explained.
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RReeqquueesstt  tthhaatt  yyoouu  ggrraanntt  aa  ssttaayy  iinn  tthhee  pprroocceeeeddiinnggss  uunnttiill  [[DDAATTEE]]  ttoo  aallllooww
[[CCLLIIEENNTT]]  ttoo  pprrooppeerrllyy  aatttteenndd  ttoo  bbootthh  ooff  hhiiss  oobblliiggaattiioonnss..    II  wwiillll  ppeerrssoonnaallllyy  eennssuurree  tthhaatt  hhee  iiss
ppllaacceedd  oonn  lleeaavvee  iimmmmeeddiiaatteellyy  ffoolllloowwiinngg  tthhee  ccoommpplleettiioonn  ooff  tthhee  dduuttiieess  ddeessccrriibbeedd  aabboovvee,,  ssoo
tthhaatt  hhee  mmaayy  aappppeeaarr  aatt  tthhee  nneexxtt  sscchheedduulleedd  ccoouurrtt  ddaattee  aafftteerr  [[DDAATTEE]]..    II  sshhoouulldd  nnoottee  tthhaatt  II
aamm  nnoott  aann  aattttoorrnneeyy  aanndd  aamm  nnoott  mmaakkiinngg  tthhiiss  rreeqquueesstt  bbaasseedd  oonn  aannyy  aattttoorrnneeyy--cclliieenntt
rreellaattiioonnsshhiipp  bbeettwweeeenn  mmyysseellff  aanndd  [[CCLLIIEENNTT]]..    II  aamm  nnoott  rreepprreesseennttiinngg  [[CCLLIIEENNTT]]  wwiitthh
rreeggaarrdd  ttoo  tthhee  pprroocceeeeddiinnggss  ppeennddiinngg  iinn  yyoouurr  ccoouurrtt..    TThhiiss  lleetttteerr  sshhoouulldd  nnoott  bbee  ccoonnssiiddeerreedd  aann
aappppeeaarraannccee  bbyy  [[CCLLIIEENNTT]]..    RRaatthheerr,,  iitt  iiss  aa  rreeqquueesstt  iinn  mmyy  ccaappaacciittyy  aass  aa  ccoommmmaannddeerr,,  cchhaarrggeedd
wwiitthh  aa  mmiissssiioonn  ssuuppppoorrttiinngg  tthhee  nnaattiioonnaall  sseeccuurriittyy  ooff  tthhiiss  nnaattiioonn,,  tthhaatt  yyoouu  ddeellaayy  tthhee
pprroocceeeeddiinnggss  ttoo  aallllooww  tthhiiss  ssoollddiieerr  ttoo  ppeerrffoorrmm  hhiiss  ccrriittiiccaall  ppaarrtt  iinn  tthhaatt  mmiissssiioonn..

TThhaannkk  yyoouu  iinn  aaddvvaannccee  ffoorr  yyoouurr  aassssiissttaannccee  iinn  tthhiiss  mmaatttteerr..    II  rreeqquueesstt  tthhaatt  yyoouu  iinnffoorrmm
mmyysseellff  oorr  [[CCLLIIEENNTT]],,  aatt  tthhee  aabboovvee  aaddddrreessss,,  ooff  aannyy  aaccttiioonn  ttaakkeenn  rreeggaarrddiinngg  tthhiiss  rreeqquueesstt..

SSiinncceerreellyy,,

[[CCOOMMMMAANNDDEERR  NNAAMMEE]]
[[RRAANNKK]],,  UU..  SS..  AArrmmyy
CCoommmmaannddiinngg  OOffffiicceerr
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AAPPPPEENNDDIIXX  BB

IINNVVOOLLUUNNTTAARRYY  AALLLLOOTTMMEENNTT  IINNFFOORRMMAATTIIOONN

ffrroomm  DDFFAASS

MMiilliittaarryy  CCoommmmeerrcciiaall  DDeebbtt  AAlllloottmmeennttss

CCoommmmoonnllyy  AAsskkeedd  QQuueessttiioonnss
------------------------------------------------------------------------------------------------------------------------------------------------

11..  HHooww  ddoo  II  aappppllyy  ffoorr  aann  iinnvvoolluunnttaarryy  aalllloottmmeenntt??

AA  ccrreeddiittoorr  mmaayy  iinniittiiaattee  tthhiiss  pprroocceessss  aaggaaiinnsstt  aa  mmiilliittaarryy  mmeemmbbeerr  bbyy
ssuubbmmiittttiinngg  aann  IInnvvoolluunnttaarryy  AAlllloottmmeenntt  AApppplliiccaattiioonn  ((DDDD  FFoorrmm  22665533))  aalloonngg
wwiitthh  aa  cceerrttiiffiieedd  ccooppyy  ooff  aa  ffiinnaall  jjuuddggmmeenntt  iissssuueedd  bbyy  aa  cciivviill  ccoouurrtt..  AAnn
oorriiggiinnaall  aanndd  tthhrreeee  ccooppiieess  ooff  bbootthh  tthhee  ffoorrmm  aanndd  tthhee  jjuuddggmmeenntt  aarree
rreeqquuiirreedd..  AAllssoo,,  tthhee  aapppplliiccaattiioonn  mmuusstt  ccoonnttaaiinn  tthhee  mmeemmbbeerr''ss  ffuullll  nnaammee  aanndd
ssoocciiaall  sseeccuurriittyy  nnuummbbeerr  ffoorr  ppoossiittiivvee  iiddeennttiiffiiccaattiioonn..  TThhee  ccoommpplleetteedd
ppaacckkaaggee  sshhoouulldd  bbee  sseenntt  ttoo  tthhee  ffoolllloowwiinngg  aaddddrreessss::

DDeeffeennssee  FFiinnaannccee  aanndd  AAccccoouunnttiinngg  SSeerrvviiccee--CClleevveellaanndd  CCeenntteerr
AAtttteennttiioonn::  CCooddee  LL
PP..OO..  BBooxx  999988000022
CClleevveellaanndd,,  OOHH  4444119999--88000022

AA  bbllaannkk  DDDD  FFoorrmm  22665533  mmaayy  bbee  oobbttaaiinneedd  bbyy  wwrriittiinngg  tthhee  aaddddrreessss  aabboovvee  oorr  bbyy
ccaalllliinngg  ((221166))  552222--55330011..  PPlleeaassee  bbee  ssuurree  ttoo  iinncclluuddee  yyoouurr  rreettuurrnn  aaddddrreessss  oonn
aannyy  ccoorrrreessppoonnddeennccee,,  nnoott  jjuusstt  oonn  tthhee  mmaaiilliinngg  eennvveellooppee..

22..  HHooww  mmuucchh  ttiimmee  ddooeess  iitt  ttaakkee  aafftteerr  II  sseenndd  iinn  tthhee  aapppplliiccaattiioonn  ttoo  DDFFAASS
bbeeffoorree  ppaayymmeennttss  bbeeggiinn??

TThhee  rreegguullaattiioonn  wwhhiicchh  eessttaabblliisshheess  tthhee  pprroocceedduurreess  DDFFAASS  mmuusstt  ffoollllooww  wwhheenn
pprroocceessssiinngg  tthheessee  aapppplliiccaattiioonnss  ccoonnttaaiinnss  mmaannddaattoorryy  ttiimmee  aalllloowwaanncceess  tthhaatt
tthhee  mmiilliittaarryy  mmeemmbbeerr  mmuusstt  bbee  ggiivveenn  ttoo  rreessppoonndd  pprriioorr  ttoo  aann  iinnvvoolluunnttaarryy
aalllloottmmeenntt  bbeeiinngg  ssttaarrtteedd..  TThhiiss  wwiillll  nnoorrmmaallllyy  pprreevveenntt  DDFFAASS  ffrroomm
eessttaabblliisshhiinngg  aann  iinnvvoolluunnttaarryy  aalllloottmmeenntt  uunnttiill  9900  ttoo  112200  ddaayyss  aafftteerr  tthhee
aapppplliiccaattiioonn  iiss  rreecceeiivveedd..  HHoowweevveerr,,  iiff  tthhee  mmeemmbbeerr  rreessppoonnddss  qquuiicckkllyy  aanndd
ddooeess  nnoott  ccoonntteesstt  tthhee  aalllloottmmeenntt,,  tthhiiss  ttiimmee  ccoouulldd  bbee  sshhoorrtteerr..
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33..  HHooww  mmuucchh  ooff  tthhee  mmeemmbbeerr''ss  ppaayy  ccaann  II  ggeett  eeaacchh  mmoonntthh??  WWhhaatt  iiff  tthheerree  aarree
ootthheerr  aalllloottmmeennttss  iinn  ppllaaccee??

TThhee  CCoonnssuummeerr  CCrreeddiitt  PPrrootteeccttiioonn  AAcctt,,  1155  UU..SS..CC..  11667733,,  eessttaabblliisshheess  tthhee
mmaaxxiimmuumm  aammoouunnttss  tthhaatt  mmaayy  bbee  wwiitthhhheelldd  ffrroomm  iinnddiivviidduuaall''ss  ppaayy  ffoorr
ggaarrnniisshhmmeennttss  oorr  ootthheerr  lleeggaall  pprroocceessss  ttoo  ssaattiissffyy  ccoommmmeerrcciiaall  ddeebbttss..  TThhiiss
aammoouunntt  iiss  2255  ppeerrcceenntt  ooff  tthhee  iinnddiivviidduuaall''ss  ddiissppoossaabbllee  ppaayy..  DDiissppoossaabbllee  ppaayy
iiss  tthhee  ggrroossss  ppaayy  mmiinnuuss  cceerrttaaiinn  aauutthhoorriizzeedd  ddeedduuccttiioonnss  ssuucchh  aass  iinnccoommee  ttaaxx
wwiitthhhhoollddiinngg  oorr  ddeebbttss  oowweedd  ttoo  tthhee  ggoovveerrnnmmeenntt..  IIff  tthhee  mmeemmbbeerr  aallrreeaaddyy  hhaass
ootthheerr  iinnvvoolluunnttaarryy  aalllloottmmeennttss  iinn  ppllaaccee,,  iitt  iiss  ppoossssiibbllee  tthhaatt  yyoouu  wwiillll  hhaavvee
ttoo  wwaaiitt  uunnttiill  tthhaatt  ddeebbtt  iiss  ppaaiidd  pprriioorr  ttoo  rreecceeiivviinngg  aannyy  mmoonneeyy  ffoorr  yyoouurr
aapppplliiccaattiioonn..  AAllssoo,,  iiff  ddeedduuccttiioonnss  aarree  bbeeiinngg  mmaaddee  ttoo  ssaattiissffyy  cchhiilldd  ssuuppppoorrtt
oobblliiggaattiioonnss,,  iitt  iiss  ppoossssiibbllee  tthheerree  wwiillll  bbee  nnoo  ffuunnddss  aavvaaiillaabbllee  ttoo  ssaattiissffyy
ccoommmmeerrcciiaall  ddeebbttss  ffoorr  mmaannyy  yyeeaarrss  ttoo  ccoommee..  IInn  tthhiiss  ccaassee,,  yyoouu  wwiillll  bbee
nnoottiiffiieedd  bbyy  DDFFAASS  ooff  tthhee  ssttaattuuss  ooff  yyoouurr  aapppplliiccaattiioonn..

44..  WWhhaatt  iiss  tthhee  SSoollddiieerrss''  aanndd  SSaaiilloorrss''  CCiivviill  RReelliieeff  AAcctt  ooff  11994400  ((SSSSCCRRAA))??
HHooww  ddooeess  iitt  aaffffeecctt  mmyy  aapppplliiccaattiioonn  ffoorr  iinnvvoolluunnttaarryy  aalllloottmmeenntt??

TThhee  SSSSCCRRAA  iiss  aa  ffeeddeerraall  llaaww  wwhhiicchh  aapppplliieess  aatt  aallll  ttiimmeess,,  nnoott  jjuusstt  wwhheenn  wwee
aarree  aatt  wwaarr..  IItt  wwaass  ddeessiiggnneedd  ttoo  pprrootteecctt  tthhee  lleeggaall  rriigghhttss  ooff  tthhoossee  wwhhoo
hhaavvee  bbeeeenn  ccaalllleedd  uuppoonn  ttoo  sseerrvvee  tthheeiirr  ccoouunnttrryy  iinn  tthhee  mmiilliittaarryy..  TThheerree  aarree
mmaannyy  pprroovviissiioonnss  iinn  tthhee  SSSSCCRRAA..  MMoosstt  ooff  tthheemm  aallllooww  aa  sseerrvviiccee  mmeemmbbeerr  ttoo
ddeellaayy  cceerrttaaiinn  lleeggaall  aaccttiioonnss  iiff  hhiiss  mmiilliittaarryy  sseerrvviiccee  aaffffeeccttss  hhiiss  aabbiilliittyy
ttoo  ppaarrttiicciippaattee  iinn  tthhee  pprroocceeeeddiinngg..  TThheerree  aarree  aallssoo  pprroovviissiioonnss  wwhhiicchh  aaffffeecctt
aa  mmeemmbbeerr''ss  ffiinnaanncciiaall  ttrraannssaaccttiioonn,,  ssuucchh  aass  aalllloowwiinngg  ffoorr  lloowweerreedd  iinntteerreesstt
rraatteess  oonn  llooaannss  wwhhiillee  aa  mmeemmbbeerr  iiss  sseerrvviinngg  oonn  aaccttiivvee  dduuttyy..

HHoowweevveerr,,  tthhee  ppoorrttiioonn  tthhaatt  iiss  rreelleevvaanntt  ttoo  mmiilliittaarryy  ccoommmmeerrcciiaall  ddeebbtt
aalllloottmmeennttss  iiss  5500  UU..SS..CC..  AApppp..  SSeecc  552200..  TThhiiss  sseeccttiioonn  bbaassiiccaallllyy  ssaayyss  tthhaatt  iinn  aannyy
  pprroocceeeeddiinngg  wwhheerree  tthhee  ddeeffeennddaanntt  hhaass  ffaaiilleedd  ttoo  mmaakkee  aannyy  aappppeeaarraannccee,,  pprriioorr  ttoo  aannyy
ddeeffaauulltt  jjuuddggmmeenntt  bbeeiinngg  iissssuueedd,,  tthhee  ppllaaiinnttiiffff  mmuusstt  ffiillee  aann  aaffffiiddaavviitt  wwiitthh
tthhee  ccoouurrtt  ssttaattiinngg  wwhheetthheerr  oorr  nnoott  tthhee  ddeeffeennddaanntt  iiss  iinn  tthhee  mmiilliittaarryy
sseerrvviiccee,,  oorr  tthhaatt  tthhee  ppllaaiinnttiiffff  iiss  uunnaabbllee  ttoo  ddeetteerrmmiinnee  tthhaatt  ffaacctt  aafftteerr  aa
rreeaassoonnaabbllee  eeffffoorrtt..  IIff  tthhee  ppllaaiinnttiiffff  ssttaatteess  eeiitthheerr  tthhaatt  tthhee  ddeeffeennddaanntt  iiss
iinn  tthhee  mmiilliittaarryy  sseerrvviiccee,,  oorr  tthhaatt  tthheeyy  aarree  uunnaabbllee  ttoo  ddeetteerrmmiinnee  wwhheetthheerr  oorr
nnoott  tthhee  ddeeffeennddaanntt  iiss  iinn  tthhee  mmiilliittaarryy  sseerrvviiccee,,  pprriioorr  ttoo  aannyy  ddeeffaauulltt
jjuuddggmmeenntt,,  tthhee  ccoouurrtt  sshhaallll  aappppooiinntt  aann  aattttoorrnneeyy  ttoo  rreepprreesseenntt  tthhee  ddeeffeennddaanntt
aanndd  pprrootteecctt  hhiiss  iinntteerreesstt..

TThhee  ffaacctt  tthhaatt  aa  ppllaaiinnttiiffff  oorr  ccoouurrtt  ddoo  nnoott  ffoollllooww  tthhiiss  mmaannddaattoorryy  pprroocceedduurree
ddooeess  nnoott  mmaakkee  tthhee  jjuuddggmmeenntt  vvooiidd..  IItt  ddooeess  mmaakkee  tthhee  jjuuddggmmeenntt  vvooiiddaabbllee  aatt  tthhee  ccoouurrtt''ss
  ooppttiioonn  uuppoonn  aa  pprrooppeerr  sshhoowwiinngg  ooff  cceerrttaaiinn  pprrooooff  bbyy  tthhee  ddeeffeennddaanntt..  HHoowweevveerr,,  iinn
oorrddeerr  ttoo  uussee  tthhee  mmiilliittaarryy  iinnvvoolluunnttaarryy  aalllloottmmeenntt  pprroocceessss,,  aann  aapppplliiccaanntt  mmuusstt  ccoommppllyy
wwiitthh  tthhee  ssttaattuuttee..  PPuurrssuuaanntt  ttoo  tthhee  iimmpplleemmeennttiinngg  rreegguullaattiioonn,,  DDFFAASS  hhaass  bbeeeenn  ggiivveenn
tthhee  rreessppoonnssiibbiilliittyy  ttoo  eennssuurree  tthhaatt  tthhee  pprroocceedduurraall  pprroovviissiioonnss  ooff  tthhee  SSSSCCRRAA
hhaavvee  bbeeeenn  ccoommpplliieedd  wwiitthh  pprriioorr  ttoo  ssttaarrttiinngg  aann  iinnvvoolluunnttaarryy  aalllloottmmeenntt  ffoorr
ccoommmmeerrcciiaall  ddeebbtt  aaggaaiinnsstt  aa  mmiilliittaarryy  mmeemmbbeerr..
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TThheerreeffoorree,,  aa  jjuuddggmmeenntt  iissssuueedd  bbyy  aa  ccoouurrtt  aaggaaiinnsstt  aa  mmiilliittaarryy  mmeemmbbeerr,,
wwhheerree  SSSSCCRRAA  wwaass  nnoott  ccoommpplliieedd  wwiitthh,,  iiss  uunneennffoorrcceeaabbllee  aaggaaiinnsstt  tthhee  mmiilliittaarryy  ppaayy
ooff  tthhaatt  mmeemmbbeerr..  AAllssoo,,  bbeeccaauussee  tthhee  SSSSCCRRAA  ssaayyss  tthheessee  pprroocceedduurreess  mmuusstt  bbee
  ffoolllloowweedd  pprriioorr  ttoo  aa  ddeeffaauulltt  jjuuddggmmeenntt  bbeeiinngg  iissssuueedd,,  tthheerree  iiss  nnoo  wwaayy  ttoo  ggoo  bbaacckk,,
aassiiddee  ffrroomm  vvaaccaattiinngg  tthhee  jjuuddggmmeenntt  aanndd  ssttaarrttiinngg  tthhee  pprroocceessss  aaggaaiinn,,  ttoo  ccoommppllyy  wwiitthh  tthhee
  SSSSCCRRAA  aafftteerr  tthhee  ffaacctt..

55..  IIss  tthheerree  aannyy  ffeeee  ffoorr  eessttaabblliisshhiinngg  tthhee  iinnvvoolluunnttaarryy  aalllloottmmeenntt??

YYeess..  RReecceenntt  lleeggiissllaattiioonn  hhaass  ggiivveenn  DDFFAASS  tthhee  aauutthhoorriittyy  ttoo  ccoolllleecctt  aann
aaddmmiinniissttrraattiivvee  ffeeee  ffoorr  pprroocceessssiinngg  mmiilliittaarryy  ccoommmmeerrcciiaall  ddeebbtt  aalllloottmmeennttss..
TThhee  ffeeee  iiss  ccuurrrreennttllyy  $$7755..0000..  TThhiiss  ffeeee  wwiillll  bbee  ddeedduucctteedd  ffrroomm  tthhee  aammoouunntt
tthhaatt  iiss  ppaaiidd  ttoo  tthhee  ccrreeddiittoorr..  SSoo,,  iiff  yyoouu  sseenndd  iinn  aann  aapppplliiccaattiioonn  ffoorr  aann
iinnvvoolluunnttaarryy  aalllloottmmeenntt  ttoo  ccoolllleecctt  aa  jjuuddggmmeenntt  ffoorr  $$550000..0000,,  aanndd  aann
iinnvvoolluunnttaarryy  aalllloottmmeenntt  iiss  eessttaabblliisshheedd,,  yyoouu  wwiillll  rreecceeiivvee  $$442255..0000..

------------------------------------------------------------------------------------------------------------------------------------------------
DDFFAASS  HHoommee  ||  GGaarrnniisshhmmeenntt
------------------------------------------------------------------------------------------------------------------------------------------------
SSeenndd  EE--mmaaiill  ccoommmmeennttss  ttoo  ddffaassllaannee@@cclleevveellaanndd..ddffaass..mmiill

JJuunnee  55,,  11999977
UURRLL  --  hhttttpp::////wwwwww..ddffaass..mmiill//mmoonneeyy//ggaarrnniisshh//mmccddaa--qqaa..hhttmm
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CHAPTER 9

STATE TAXATION

SOLDIERS' AND SAILORS' CIVIL RELIEF ACT

OUTLINE

II..  RREEFFEERREENNCCEESS

AA..  UU..SS..CC..  AApppp..  §§  557744  ((11999900  wwiitthh  11999944  SSuupppplleemmeenntt))..

BB..  TTJJAAGGSSAA  PPuubblliiccaattiioonn  JJAA  226600,,  SSoollddiieerrss''  aanndd  SSaaiilloorrss''  CCiivviill  RReelliieeff  AAcctt  GGuuiiddee,,  CChh..  66
((JJaannuuaarryy  11999966))..

CC..  OOffffiiccee  ooff  TThhee  JJuuddggee  AAddvvooccaattee  GGeenneerraall  ooff  tthhee  AAiirr  FFoorrccee,,  AAllll  SSttaatteess  IInnccoommee  TTaaxx
GGuuiiddee  ((ddiissttrriibbuutteedd  aannnnuuaallllyy))..

DD..  VVeellddhhuuyyzzeenn  aanndd  WWrriigghhtt,,  ""DDoommiicciillee  ooff  MMiilliittaarryy  PPeerrssoonnnneell  ffoorr  VVoottiinngg  aanndd
TTaaxxaattiioonn,,""  TThhee  AArrmmyy  LLaawwyyeerr,,  SSeepptteemmbbeerr  11999922  aatt  1155..

EE..  CCoonnrraadd,,  NNoottee,,""NNoonnmmiilliittaarryy  SSppoouusseess''  JJooiinntt  OOwwnneerrsshhiipp  ooff  PPeerrssoonnaall  PPrrooppeerrttyy  VVooiiddss
SSoollddiieerrss''  aanndd  SSaaiilloorrss''  CCiivviill  RReelliieeff  AAcctt  PPeerrssoonnaall  PPrrooppeerrttyy  TTaaxx  PPrrootteeccttiioonn"",,  TThhee
AArrmmyy  LLaawwyyeerr,,  AAuugguusstt  11999977,,  aatt  2244..

IIII..  IINNTTRROODDUUCCTTIIOONN

AA..  TTHHEE  AAUUTTHHOORRIITTYY  OOFF  TTHHEE  SSTTAATTEE  TTOO  TTAAXX..

11..  GGeenneerraall  --  AA  ssttaattee  ccaann  ttaaxx  aallll  iinnccoommee,,  ffrroomm  wwhhaatteevveerr  ssoouurrccee  ddeerriivveedd,,  ooff
ddoommiicciilliiaarriieess  aanndd  ssttaattuuttoorryy  rreessiiddeennttss..

22..  WWiitthh  rreessppeecctt  ttoo  nnoonnrreessiiddeennttss,,  ssttaatteess  mmaayy  ttaaxx  aallll  iinnccoommee  eeaarrnneedd  wwiitthhiinn  tthhee
ssttaattee..
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33..  DDeeffiinniittiioonnss::

aa))  DDoommiicciilliiaarryy  --  aa  ppeerrssoonn  iiss  aa  ddoommiicciilliiaarryy  ooff::    ""TThhaatt  ppllaaccee  wwhheerree  aa
mmaann  hhaass  hhiiss  ttrruuee,,  ffiixxeedd,,  ppeerrmmaanneenntt  hhoommee  aanndd  pprriinncciippaall
eessttaabblliisshhmmeenntt,,  aanndd  ttoo  wwhhiicchh  wwhheenneevveerr  hhee  iiss  aabbsseenntt  hhee  hhaass  tthhee
iinntteennttiioonn  ooff  rreettuurrnniinngg..""    BBllaacckk''ss  LLaaww  DDiiccttiioonnaarryy  557722  ((55tthh  eedd..  rreevv..
11997799))..

bb))  BBOOTTTTOOMM  LLIINNEE::  DDoommiicciillee  oorr  LLeeggaall  RReessiiddeennccee  ==  PPhhyyssiiccaall
PPrreesseennccee  aanndd  IInntteenntt  ttoo  PPeerrmmaanneennttllyy  RReessiiddee  iinn  SSttaattee..    SSeeee  AAppppeennddiixx
AA,,  FFoorrtt  SShheerriiddaann  TToowweerr  aarrttiiccllee,,  ““DDeeffiinniittiioonn  ooff  ‘‘LLeeggaall  RReessiiddeennccee’’””..
2266  FFeebbrruuaarryy  11998888..

((11))  IInnddiicciiaa  ooff  ddoommiicciillee::

((aa))  EExxpprreesssseedd  iinntteenntt,,  oorraall  oorr  wwrriitttteenn..

((bb))  PPhhyyssiiccaall  pprreesseennccee,,  ppaasstt  aanndd  pprreesseenntt  ((iinncclluuddiinngg
dduurraattiioonn))[[PPrreerreeqquuiissiittee  ttoo  eessttaabblliisshhiinngg  ddoommiicciillee]]..

((cc))  RReessiiddeennccee  ooff  iimmmmeeddiiaattee  ffaammiillyy..

((dd))  LLooccaattiioonn  ooff  sscchhoooollss  aatttteennddeedd  bbyy  cchhiillddrreenn..

((ee))  PPaayymmeenntt  ooff  nnoonnrreessiiddeenntt  ttuuiittiioonn  ttoo  iinnssttiittuuttiioonnss  ooff
hhiigghheerr  eedduuccaattiioonn..

((ff))  PPaayymmeenntt  ooff  ttaaxxeess  ((iinnccoommee  aanndd  ppeerrssoonnaall
pprrooppeerrttyy))..  [[IImmppoorrttaanntt  ffaaccttoorr..]]    BBuutt  sseeee  WWoollffff  vv..
BBaallddwwiinn,,  99  NNJJ  TTaaxx  1111  ((NN..JJ..  TTaaxx  CCoouurrtt  11998866))  ((OOnnee
ccaannnnoott  eessttaabblliisshh  ddoommiicciillee  bbyy  ppaayyiinngg  ttaaxxeess  aalloonnee;;
pphhyyssiiccaall  pprreesseennccee  iiss  aallssoo  nneecceessssaarryy..))

((gg))  OOwwnneerrsshhiipp  ooff  rreeaall  pprrooppeerrttyy..[[IImmppoorrttaanntt  ffaaccttoorr..]]

((hh))  LLeeaasseehhoolldd  iinntteerreessttss..

((ii))  SSiittuuss  ooff  ppeerrssoonnaall  pprrooppeerrttyy..
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((jj))  VVootteerr  rreeggiissttrraattiioonn..  [[IImmppoorrttaanntt  ffaaccttoorr..]]

((kk))  VVeehhiiccllee  rreeggiissttrraattiioonn..[[IImmppoorrttaanntt  ffaaccttoorr..]]

((ll))  MMoottoorr  vveehhiiccllee  ooppeerraattoorr''ss  ppeerrmmiitt..[[IImmppoorrttaanntt
ffaaccttoorr..]]

((mm))  LLooccaattiioonn  ooff  bbaannkk  aanndd  iinnvveessttmmeenntt  aaccccoouunnttss..

((nn))  EExxppllaannaattiioonnss  ffoorr  tteemmppoorraarryy  cchhaannggeess  iinn  rreessiiddeennccee..

((oo))  SSuubbmmiissssiioonn  ooff  DDDD  FFoorrmm  22005588  ((CChhaannggee  ooff  ddoommiicciillee
ffoorrmm--AAppppeennddiixx  CC))..

((pp))  HHoommee  ooff  rreeccoorrdd  aatt  tthhee  ttiimmee  ooff  eenntteerriinngg  sseerrvviiccee..

((qq))  PPllaaccee  ooff  mmaarrrriiaaggee..

((rr))  ******SSppoouussee''ss  ddoommiicciillee..    ((sseeee  ddiissccuussssiioonn  bbeellooww))

((ss))  PPllaaccee  ooff  bbiirrtthh..

((tt))  BBuussiinneessss  iinntteerreessttss..

((uu))  SSoouurrcceess  ooff  iinnccoommee..

((vv))  OOuuttssiiddee  eemmppllooyymmeenntt..

((ww))  DDeeccllaarraattiioonnss  ooff  rreessiiddeennccee  oonn  lleeggaall  ddooccuummeennttss
ssuucchh  aass  wwiillllss,,  ddeeeeddss,,  mmoorrttggaaggeess,,  lleeaasseess,,  ccoonnttrraaccttss,,
iinnssuurraannccee  ppoolliicciieess,,  aanndd  hhoossppiittaall  rreeccoorrddss..
[[IImmppoorrttaanntt  ffaaccttoorr..]]

((xx))  DDeeccllaarraattiioonnss  ooff  ddoommiicciillee  iinn  aaffffiiddaavviittss  oorr
lliittiiggaattiioonn..  [[IImmppoorrttaanntt  ffaaccttoorr..]]
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((yy))  AAddddrreessss  pprroovviiddeedd  oonn  ffeeddeerraall  iinnccoommee  ttaaxx  rreettuurrnn..

((zz))  MMeemmbbeerrsshhiipp  iinn  cchhuurrcchh,,  cciivviill,,  pprrooffeessssiioonnaall,,  sseerrvviiccee
oorr  ffrraatteerrnnaall  oorrggaanniizzaattiioonnss..

((aaaa))  OOwwnneerrsshhiipp  ooff  bbuurriiaall  pplloottss..

((bbbb))  PPllaaccee  ooff  bbuurriiaall  ooff  iimmmmeeddiiaattee  ffaammiillyy  mmeemmbbeerrss..

((cccc))  LLooccaattiioonn  ooff  ddoonneeeess  ooff  cchhaarriittaabbllee  ccoonnttrriibbuuttiioonnss..

((22))  SSppoouussee''ss  DDoommiicciillee..

((aa))  FFoolllloowwiinngg  aarrccaannee  ccoommmmoonn  llaaww,,  ssoommee  ssttaatteess
mmaannddaattee  tthhaatt  aa  wwiiffee  aauuttoommaattiiccaallllyy  aassssuummeess  hheerr
hhuussbbaanndd''ss  ddoommiicciillee,,  rreeggaarrddlleessss  ooff  hheerr  iinntteenntt..

((bb))  SSeeee,,  IIllll..  AAnnnn..  SSttaatt..  cchh..  2233,,  ppaarraa..  22--1100  ((WWeesstt  11999922))
((tthhee  rreessiiddeennccee  ooff  aa  mmaarrrriieedd  wwoommaann  sshhaallll  bbee  tthhaatt  ooff
hheerr  hhuussbbaanndd  uunnlleessss  tthheeyy  aarree  lliivviinngg  sseeppaarraattee  aanndd
aappaarrtt,,  iinn  wwhhiicchh  ccaassee  sshhee  mmaayy  aaccqquuiirree  aa  sseeppaarraattee
rreessiiddeennccee))..

((cc))  SSeeee  aallssoo,,  RReessttaatteemmeenntt  ((SSeeccoonndd))  ooff  CCoonnfflliiccttss  §§  2211
((11998888))  ((""......tthheerree  wweerree  aatt  lleeaasstt  ttwwoo  rreeaassoonnss  ffoorr  tthhee
ccoommmmoonn  llaaww  rruullee........  ((ffiirrsstt))  tthhee  vveerryy  bbeeiinngg  oorr  lleeggaall
eexxiisstteennccee  ooff  tthhee  wwoommaann  iiss  ssuussppeennddeedd  dduurriinngg
mmaarrrriiaaggee,,  oorr  aatt  lleeaasstt  iiss  iinnccoorrppoorraatteedd  aanndd
ccoonnssoolliiddaatteedd  iinnttoo  tthhaatt  ooff  tthhee  hhuussbbaanndd........    TThhiiss  vviieeww
iiss  nnoo  lloonnggeerr  hheelldd..    TThhee  sseeccoonndd  rreeaassoonn  ffoorr  tthhee
ccoommmmoonn  llaaww  rruullee  wwaass  tthhee  ddeessiirraabbiilliittyy  ooff  hhaavviinngg  tthhee
iinntteerreessttss  ooff  eeaacchh  mmeemmbbeerr  ooff  tthhee  ffaammiillyy  uunniitt
ggoovveerrnneedd  bbyy  tthhee  ssaammee  llaaww......""))..

((dd))  MMoorree  ssttaatteess,,  hhoowweevveerr,,  aarree  pprroovviiddiinngg  tthhaatt  aa  wwoommaann''ss
ddoommiicciillee  iiss  eessttaabblliisshheedd  iinnddeeppeennddeennttllyy  ooff  hheerr
hhuussbbaanndd..    TThheessee  ssttaatteess  iinncclluuddee,,  aammoonngg  ootthheerrss,,
CCaalliiffoorrnniiaa,,  CCoolloorraaddoo,,  GGeeoorrggiiaa,,  MMiinnnneessoottaa,,  NNeeww
JJeerrsseeyy,,  NNeeww  YYoorrkk,,  NNoorrtthh  DDaakkoottaa,,  PPeennnnssyyllvvaanniiaa,,
VViirrggiinniiaa,,  aanndd  WWaasshhiinnggttoonn..
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((ee))  SSeeee  ccoommmmeenntt  ttoo  VVaa..  CCooddee  AAnnnn..  §§  2200--9911  ((11999922)),,
KKeerrrr  vv..  KKeerrrr,,  337711  SSoo..  22dd  3300  ((VVaa..  CCtt..  AApppp..  11998888))
((TThhee  oouuttmmooddeedd  eexxppeeccttaattiioonn  tthhaatt  aa  wwiiffee  iiss  eexxppeecctteedd
ttoo  ffoollllooww  hheerr  hhuussbbaanndd’’ss  cchhaannggee  ooff  aabbooddee  iiss  nnoo
lloonnggeerr  aapppplliiccaabbllee..))

cc))  RReessiiddeennccee  --  iimmpplliieess  ssoommeetthhiinngg  mmoorree  tthhaann  mmeerree  pphhyyssiiccaall  pprreesseennccee
aanndd  ssoommeetthhiinngg  lleessss  tthhaann  ddoommiicciillee::  [[SSoommee  ssttaatteess  rreeffeerr  ttoo  ““lleeggaall
rreessiiddeennccee””  aass  eeqquuiivvaalleenntt  ttoo  ““ddoommiicciillee””..]]

((11))  ""PPeerrssoonnaall  pprreesseennccee  aatt  ssoommee  ppllaaccee  ooff  aabbooddee  wwiitthh  nnoo
pprreesseenntt  iinntteennttiioonn  ooff  ddeeffiinniittee  aanndd  eeaarrllyy  rreemmoovvaall  aanndd  wwiitthh
ppuurrppoossee  ttoo  rreemmaaiinn  ffoorr  uunnddeetteerrmmiinneedd  ppeerriioodd,,  nnoott
iinnffrreeqquueennttllyy,,  bbuutt  nnoott  nneecceessssaarriillyy  ccoommbbiinneedd  wwiitthh  ddeessiiggnn  ttoo
ssttaayy  ppeerrmmaanneennttllyy..""

((22))  ""RReessiiddeennccee  mmeeaannss  lliivviinngg  iinn  aa  cceerrttaaiinn  llooccaalliittyy,,  bbuutt  ddoommiicciillee
mmeeaannss  lliivviinngg  iinn  tthhaatt  llooccaalliittyy  wwiitthh  iinntteenntt  ttoo  mmaakkee  iitt  aa  ffiixxeedd
aanndd  ppeerrmmaanneenntt  hhoommee..""    BBllaacckk''ss  LLaaww  DDiiccttiioonnaarryy,,  11117766
((55tthh  eedd..  rreevv..  11997799))..

dd))  SSttaattuuttoorryy  rreessiiddeenntt  --  aa  ppeerrssoonn  rreecceeiivveess  ttaaxx  ttrreeaattmmeenntt  aass  iiff  hhee  oorr  sshhee
wwaass  aa  ddoommiicciilliiaarryy  pprroovviiddeedd  hhee  oorr  sshhee  rreessiiddeess  iinn  tthhee  ssttaattee  tthhee
ssttaattuuttoorryy  nnuummbbeerr  ooff  ddaayyss..

((11))  CCaall..  RReevv..  &&  TTaaxx..  CCooddee  §§  1177001144((aa))  ((WWeesstt))  ((""''RReessiiddeenntt''
iinncclluuddeess::    ((11))  EEvveerryy  iinnddiivviidduuaall  wwhhoo  iiss  iinn  tthhiiss  ssttaattee  ffoorr  ootthheerr
tthhaann  aa  tteemmppoorraarryy  oorr  ttrraannssiittoorryy  ppuurrppoossee......""))  aanndd  §§  1177001166
((""EEvveerryy  iinnddiivviidduuaall  wwhhoo  ssppeennddss  iinn  tthhee  aaggggrreeggaattee  mmoorree  tthhaann
nniinnee  mmoonntthhss  ooff  tthhee  ttaaxxaabbllee  yyeeaarr  wwiitthhiinn  tthhiiss  SSttaattee  sshhaallll  bbee
pprreessuummeedd  ttoo  bbee  aa  rreessiiddeenntt..    TThhee  pprreessuummppttiioonn  mmaayy  bbee
oovveerrccoommee  bbyy  ssaattiissffaaccttoorryy  eevviiddeennccee  tthhaatt  tthhee  iinnddiivviidduuaall  iiss  iinn
tthhee  SSttaattee  ffoorr  aa  tteemmppoorraarryy  oorr  ttrraannssiittoorryy  ppuurrppoossee..""    ((EEmmpphhaassiiss
aaddddeedd..))))..

((22))  SSeeee  11999911  pprrooppoosseedd  cchhaannggee  iinn  ddeeffiinniittiioonn  ooff    CCaalliiffoorrnniiaa
ssttaattuuttoorryy  rreessiiddeenntt  ttoo  iinncclluuddee  mmiilliittaarryy  ppeerrssoonnnneell  aanndd  mmiilliittaarryy
rreessppoonnssee  aatt  AAppppeennddiixx  BB..
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ee))  NNoonnrreessiiddeennttss  --    aarree  oorrddiinnaarriillyy  ddeeffiinneedd  iinn  tthhee  nneeggaattiivvee::  ""OOnnee  wwhhoo
ddooeess  nnoott  rreessiiddee  wwiitthhiinn  tthhee  jjuurriissddiiccttiioonn  iinn  qquueessttiioonn;;  nnoott  aann  iinnhhaabbiittaanntt
ooff  tthhee  ssttaattee........""    BBllaacckk''ss  LLaaww  DDiiccttiioonnaarryy,,  995533  ((55tthh  eedd..  rreevv..  11997799))..

44..  SSppeecciiaall  SSttaattee  MMiilliittaarryy  TTrreeaattmmeenntt::    SSoommee  ssttaatteess  ttrreeaatt  cceerrttaaiinn  ddoommiicciilliiaarryy
mmiilliittaarryy  mmeemmbbeerrss  aass  nnoonnrreessiiddeennttss  ffoorr  ttaaxx  ppuurrppoosseess..    TThhee  tteessttss  ffoorr  ssuucchh
ssttaattuuss  vvaarryy..

aa))  IInn  ssoommee  ssttaatteess,,  ddoommiicciilliiaarriieess  wwhhoo  aarree  iinn  tthhee  mmiilliittaarryy  sseerrvviiccee  aanndd  aarree
ssttaattiioonneedd  oouuttssiiddee  tthhee  ssttaattee  aarree  nnoott  rreeqquuiirreedd  ttoo  ppaayy  ssttaattee  ttaaxxeess  wwhhiillee
tthheeyy  aarree  ssoo  ssttaattiioonneedd  ((PPeennssyyllvvaannnniiaa,,  IIlllliinnooiiss))..

bb))  OOtthheerr  ssttaatteess  ((NNeeww  YYoorrkk,,  MMiissssoouurrii))  eemmppllooyy  aa  tthhrreeee--ppaarrtt  tteesstt  wwhhiicchh
ppeerrmmiittss  ddoommiicciilliiaarriieess  ttoo  aavvooiidd  ssttaattee  ttaaxxeess  iiff  tthhee  ddoommiicciilliiaarryy::

((11))  MMaaiinnttaaiinnss  nnoo  ppeerrmmaanneenntt  ppllaaccee  ooff  aabbooddee  iinn  ssttaattee  ooff  ddoommiicciillee..

((22))  MMaaiinnttaaiinnss  aa  ppeerrmmaanneenntt  ppllaaccee  ooff  aabbooddee  oouuttssiiddee  ssttaattee  ooff
ddoommiicciillee..

((33))  SSppeennddss  aa  mmaaxxiimmuumm  ooff  3300  ddaayyss  wwiitthhiinn  ssttaattee  ooff  ddoommiicciillee
dduurriinngg  tthhee  ttaaxx  yyeeaarr  iinn  qquueessttiioonn..

((44))  SSeeee,,  ee..gg..,,  NN..YY..  TTaaxx  LLaaww  §§  660055  ((MMccKKiinnnneeyy))  ((""AA  rreessiiddeenntt
iinnddiivviidduuaall  mmeeaannss  aann  iinnddiivviidduuaall::  ((11))  wwhhoo  iiss  ddoommiicciilleedd  iinn  tthhiiss
ssttaattee,,  uunnlleessss  hhee  mmaaiinnttaaiinnss  nnoo  ppeerrmmaanneenntt  ppllaaccee  ooff  aabbooddee  iinn
tthhiiss  ssttaattee,,  mmaaiinnttaaiinnss  aa  ppeerrmmaanneenntt  ppllaaccee  ooff  aabbooddee  eellsseewwhheerree,,
aanndd  ssppeennddss  iinn  tthhee  aaggggrreeggaattee  nnoott  mmoorree  tthhaann  tthhiirrttyy  ddaayyss  ooff  tthhee
ttaaxxaabbllee  yyeeaarr  iinn  tthhiiss  ssttaattee..""))..    [[SSeeee  MMaatttteerr  ooff  GGaattcchheellll,,  11998844
NN..YY..  TTaaxx  LLEEXXIISS  333377  ((NN..YY..  TTaaxx  CCoommmm..  11998844))  ((SSeerrvviiccee
mmeemmbbeerr  wwhhoo  lliivveess  iinn  aa  mmiilliittaarryy  bbaarrrraacckkss  ddooeess  nnoott  hhaavvee  aa
""ppeerrmmaanneenntt  ppllaaccee  ooff  aabbooddee""  aanndd  ddooeess  nnoott  ggeett  tthhee  iinnccoommee
ttaaxx  eexxcceeppttiioonn))..]]

55..  CChhaannggee  ooff  LLeeggaall  RReessiiddeennccee//DDoommiicciillee..

aa))  PPhhyyssiiccaall  pprreesseennccee  iinn  tthhee  nneeww  ssttaattee..    [[SSeeee  JJuusskkoowwiiaakk  vv..  CCoomm’’ssssrr  ooff
RReevveennuuee,,  11999966  MMiinnnn..  TTaaxx  LLEEXXIISS  1177  ((MMiinnnn..  11999966))]],,  AANNDD
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bb))  IInnddiiccaattiioonn  ooff  ssiimmuullttaanneeoouuss  iinntteenntt  ooff  mmaakkiinngg  tthhee  nneeww  ssttaattee  tthhee
ppeerrmmaanneenntt  ddoommiicciillee//lleeggaall  rreessiiddeennccee..  SSeeee  MMaatttteerr  ooff  KKaarrsstteenn,,  992244
PP..22dd  11227722  ((KKss..  AApppp..  11999966))  ((PPuurrcchhaassiinngg  aa  hhoouussee  oorr  rreeggiisstteerriinngg  aa
mmoottoorr  vveehhiiccllee  iinn  aa  hhoosstt  jjuurriissddiiccttiioonn  ddooeess  nnoott  aauuttoommaattiiccaallllyy  cchhaannggee
aa  sseerrvviiccee  mmeemmbbeerr’’ss  ddoommiicciillee  ssuubbjjeeccttiinngg  tthheemm  ttoo  llooccaall  ttaaxxaattiioonn,,
uunnlleessss  tthhee  sseerrvviiccee  mmeemmbbeerr  iinnddiiccaatteess  iinntteenntt  ttoo  cchhaannggee  ddoommiicciillee..))

cc))  DDDD  FFoorrmm  22005588  ((AAppppeennddiixx  CC))..

IIIIII..  PPRRIINNCCIIPPLLEESS  OOFF  TTHHEE  SSOOLLDDIIEERRSS''  AANNDD  SSAAIILLOORRSS''  CCIIVVIILL  RREELLIIEEFF
AACCTT  --  5500  UU..SS..CC..  AAPPPP..  §§  557744..

AA..  5500  UU..SS..CC..  aapppp..  §§  557744  pprroovviiddeess  tthhaatt::

11..  TThhee  sseerrvviiccee  mmeemmbbeerr  nneeiitthheerr  aaccqquuiirreess  nnoorr  lloosseess  rreessiiddeennccee  oorr  ddoommiicciillee
ssoolleellyy  bbyy  rreessiiddiinngg  iinn  aa  ggiivveenn  ssttaattee  ppuurrssuuaanntt  ttoo  mmiilliittaarryy  oorrddeerrss..

22..  MMiilliittaarryy  iinnccoommee  iiss  ddeeeemmeedd  ttoo  bbee  eeaarrnneedd  iinn  tthhee  ssttaattee  ooff  ddoommiicciillee..

33..  AA  sseerrvviiccee  mmeemmbbeerr''ss  ppeerrssoonnaall  pprrooppeerrttyy  iiss  ddeeeemmeedd  ttoo  bbee  llooccaatteedd  iinn  ssttaattee  ooff
ddoommiicciillee..

BB..  5500  UU..SS..CC..  AApppp..  §§  557744  pprrootteeccttss  mmiilliittaarryy  iinnccoommee  ffrroomm  ddoouubbllee  ttaaxxaattiioonn  bbeeccaauussee::

11..  MMiilliittaarryy  iinnccoommee  iiss  ttaaxxaabbllee  oonnllyy  bbyy  tthhee  sseerrvviiccee  mmeemmbbeerr''ss  ssttaattee  ooff  ddoommiicciillee,,
AANNDD

22..  AA  sseerrvviiccee  mmeemmbbeerr  nneeiitthheerr  aaccqquuiirreess  nnoorr  lloosseess  ddoommiicciillee  bbaasseedd  oonn  pprreesseennccee
iinn  aa  ggiivveenn  ssttaattee  ppuurrssuuaanntt  ttoo  mmiilliittaarryy  oorrddeerrss..

CC..  §§  557744  iiss  ccoonnssttiittuuttiioonnaallllyy  vvaalliidd..    DDaammeerroonn  vv..  BBrrooaaddhheeaadd,,  334455  UU..SS..  332222,,  7733  SS..CCtt..
772211,,  9977  LL..EEdd..  11004411  ((11995533))..

DD..  AA  sseerrvviiccee  mmeemmbbeerr''ss  nnoonnmmiilliittaarryy  iinnccoommee  iiss  nnoott  pprrootteecctteedd  ffrroomm  ddoouubbllee  ttaaxxaattiioonn  bbyy
§§  557744..    NNoonnmmiilliittaarryy  iinnccoommee  ccaann  bbee  ttaaxxeedd  bbyy::
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11..  TThhee  sseerrvviiccee  mmeemmbbeerr''ss  ssttaattee  ooff  ddoommiicciillee,,  wwhhiicchh  ccaann  ttaaxx  aallll  iinnccoommee  ffrroomm
wwhhaatteevveerr  ssoouurrccee  ddeerriivveedd..

22..  TThhee  ssttaattee  iinn  wwhhiicchh  tthhee  iinnccoommee  iiss  eeaarrnneedd  ((tthhee  lleeggaall  ffiiccttiioonn  tthhaatt  aa  sseerrvviiccee
mmeemmbbeerr''ss  iinnccoommee  iiss  eeaarrnneedd  iinn  tthhee  ssttaattee  ooff  ddoommiicciillee  aapppplliieess  oonnllyy  ttoo  mmiilliittaarryy
ccoommppeennssaattiioonn))..

EE..  NNaattiivvee  AAmmeerriiccaann  MMiilliittaarryy  MMeemmbbeerr  EExxcceeppttiioonn..    FFaatttt  vv..  UUttaahh  SSttaattee  TTaaxx
CCoommmmiissssiioonn,,  888844  PP..22dd  11223333  ((UUttaahh  11999944))    aanndd  TTuurrnneerr  vv..  WWiiss..  DDeepp’’tt  ooff  RReevveennuuee,,
11998866  WW..LL..  22553366  ((WWiiss..  TTaaxx  AApppp..  CCoommmm..  11998866))  ((uunnppuubb..))((NNaattiivvee  AAmmeerriiccaann  sseerrvviiccee
mmeemmbbeerr''ss  mmiilliittaarryy  iinnccoommee  iiss  ddeeeemmeedd  ttoo  bbee  eeaarrnneedd  oonn  hhiiss//hheerr  ffeeddeerraall  rreesseerrvvaattiioonn
ddoommiicciillee  aanndd  tthhuuss  iiss  nnoott  ssuubbjjeecctt  ttoo  ssttaattee  iinnccoommee  ttaaxxaattiioonn..))

IIVV..  SSTTAATTEE  TTAAXXAATTIIOONN  OOFF  SSEERRVVIICCEE  MMEEMMBBEERR''SS  SSPPOOUUSSEE''SS  IINNCCOOMMEE..

AA..  SSppoouusseess  aarree  nnoott  pprrootteecctteedd  bbyy  5500  UU..SS..CC..  AApppp..  §§  557744..    CCoonnsseeqquueennttllyy,,  tthheeyy  mmaayy  bbee
ttaaxxeedd  bbyy::

11..  TThhee  ssppoouussee''ss  ssttaattee  ooff  ddoommiicciillee,,  wwhhiicchh  ccaann  ttaaxx  aallll  iinnccoommee  ffrroomm  wwhhaatteevveerr
ssoouurrccee  ddeerriivveedd..

aa))  TThhee  ssppoouussee''ss  ccuurrrreenntt  hhoosstt  ssttaattee  iiff  tthhee  ssppoouussee  hhaass  bbeeccoommee  aa  ssttaattuuttoorryy
rreessiiddeenntt  uunnddeerr  tthhaatt  ssttaattee''ss  llaaww,,  bbeeccaauussee  aa  ssttaattee  iinn  wwhhiicchh  oonnee  iiss  aa
ssttaattuuttoorryy  rreessiiddeenntt  ccaann  ttaaxx  tthhaatt  iinnddiivviidduuaall  oonn  aallll  iinnccoommee  ffrroomm
wwhhaatteevveerr  ssoouurrccee  ddeerriivveedd..      ((TThhee    lleeggaall  ffiiccttiioonn  tthhaatt  iinnccoommee  iiss  eeaarrnneedd
iinn  tthhee  ssttaattee  ooff  ddoommiicciillee  aapppplliieess  oonnllyy  ttoo  aa  sseerrvviiccee  mmeemmbbeerr''ss  mmiilliittaarryy
ccoommppeennssaattiioonn..))

bb))  TThhee  ssttaattee  iinn  wwhhiicchh  tthhee  ssppoouussee  eeaarrnneedd  tthhee  iinnccoommee,,  bbeeccaauussee  tthhee  ssttaattee
iinn  wwhhiicchh  nnoonnmmiilliittaarryy  iinnccoommee  iiss  eeaarrnneedd  ccaann  ttaaxx  tthhaatt  iinnccoommee..

22..  NNOOTTEE::    WWhhiillee  ssppoouusseess  mmaayy  bbee  ttaaxxeedd  bbyy  mmuullttiippllee  ssttaatteess,,  tthheeyy  wwiillll  lliikkeellyy
rreecceeiivvee  rreelliieeff  iinn  tthhee  ffoorrmm  ooff  ttaaxxaattiioonn  ccrreeddiitt..

BB..  TTrreenndd  ttoowwaarrdd  lleessss  ccoommpprreehheennssiivvee  pprrootteeccttiioonn  ooff  tthhee  ssppoouussee''ss  iinnccoommee..    UUnniitteedd
SSttaatteess  vv..  KKaannssaass,,  558800  FF..  SSuupppp..  551122  ((DD..  KKaann..  11998844)),,  aaffff''dd,,  881100  FF..22dd  993355  ((1100tthh  CCiirr..
11998877))..    KKaannssaass,,  UUttaahh,,  MMiissssoouurrii,,  NNeebbrraasskkaa,,  VVeerrmmoonntt,,  aanndd  CCaalliiffoorrnniiaa  iinncclluuddee
nnoonnrreessiiddeenntt  mmiilliittaarryy  iinnccoommee  iinn  ddeetteerrmmiinniinngg  ttaaxx  rraattee  ooff  nnoonn--eexxeemmpptt  iinnccoommee  ooff
eeiitthheerr  ssppoouussee..    ((AAKKAA    ““TThhee  KKaannssaass  RRuullee””))..
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VV..  SSTTAATTEE  TTAAXXAATTIIOONN  OOFF  RREEAALL  AANNDD  PPEERRSSOONNAALL  PPRROOPPEERRTTYY..

AA..  AAdd  vvaalloorreemm  ttaaxxaattiioonn::    ""AA  ttaaxx  iimmppoosseedd  oonn  tthhee  vvaalluuee  ooff  pprrooppeerrttyy..  TThhee  mmoorree
ccoommmmoonn  aadd  vvaalloorreemm  ttaaxx  iiss  tthhaatt  iimmppoosseedd......  oonn  rreeaall  eessttaattee..    AAdd  vvaalloorreemm  ttaaxxeess  ccaann,,
hhoowweevveerr,,  bbee  iimmppoosseedd  uuppoonn  ppeerrssoonnaall  pprrooppeerrttyy;;  ee..gg..,,  aa  mmoottoorr  vveehhiiccllee  ttaaxx  mmaayy  bbee
iimmppoosseedd  uuppoonn  tthhee  vvaalluuee  ooff  aann  aauuttoommoobbiillee  aanndd  iiss......aa  ttaaxx..""  BBllaacckk''ss  LLaaww  DDiiccttiioonnaarryy,,
4488  ((55tthh  eedd..  rreevv..  11997799))..

BB..  TThhee  ttaaxxaattiioonn  ooff  rreeaall  pprrooppeerrttyy  iiss  nnoott  aaffffeecctteedd  bbyy  §§  557744,,  bbeeccaauussee  rreeaall  pprrooppeerrttyy  iiss
ttaaxxeedd  wwhheerree  iitt  ssiittss..    RReeaall  pprrooppeerrttyy::    ""llaanndd,,  aanndd  ggeenneerraallllyy  wwhhaatteevveerr  iiss  eerreecctteedd  oorr
ggrroowwiinngg  uuppoonn  oorr  aaffffiixxeedd  ttoo  llaanndd..""    BBllaacckk''ss  LLaaww  DDiiccttiioonnaarryy,,  11009966  ((55tthh  eedd..  rreevv..
11997799))..

CC..  AAdd  vvaalloorreemm  ttaaxxaattiioonn  ooff  ppeerrssoonnaall  pprrooppeerrttyy..

11..  NNoorrmmaallllyy,,  aaccttuuaall  pphhyyssiiccaall  ssiittuuss  ccoonnttrroollss..

22..  TThhee  sseerrvviiccee  mmeemmbbeerr''ss  ppeerrssoonnaall  pprrooppeerrttyy..

aa))  AA  sseerrvviiccee  mmeemmbbeerr''ss  ssoolleellyy  oowwnneedd  ppeerrssoonnaall  pprrooppeerrttyy,,  hhoowweevveerr,,  iiss
ddeeeemmeedd  ttoo  bbee  llooccaatteedd  iinn  tthhee  sseerrvviiccee  mmeemmbbeerr''ss  ssttaattee  ooff  ddoommiicciillee,,
aanndd  oonnllyy  tthhee  ssttaattee  ooff  ddoommiicciillee  ccaann  ttaaxx  iitt..  5500  UU..SS..CC..  AApppp..  §§  557744..

((11))  UUnniitteedd  SSttaatteess  vv..  AArrlliinnggttoonn  CCoo..,,  VVaa..,,  332266  FF..22dd  992299  ((44tthh  CCiirr..
11996644))  --  NNaavvaall  ooffffiicceerr,,  ddoommiicciilliiaarryy  ooff  NNeeww  JJeerrsseeyy,,  ssttaattiioonneedd
iinn  VViirrggiinniiaa,,  bbuutt  oonn  sseeaa  dduuttyy,,  wwhhoo  lleefftt  ffaammiillyy  aanndd  ppeerrssoonnaall
pprrooppeerrttyy  iinn  VViirrggiinniiaa  ccoouulldd  nnoott  bbee  ttaaxxeedd  bbyy  VViirrggiinniiaa..

((22))  VViirrggiinniiaa  AAttttoorrnneeyy  GGeenneerraall  OOppiinniioonn,,  JJuunnee  1122,,  11998844  --
AAlltthhoouugghh  aa  nnoonn--ddoommiicciilliiaarryy  sseerrvviiccee  mmeemmbbeerr''ss  ppeerrssoonnaall
pprrooppeerrttyy  mmaayy  bbee  llooccaatteedd  iinn  aa  jjuurriissddiiccttiioonn  ootthheerr  tthhaann  wwhheerree
hhee//sshhee  iiss  ssttaattiioonneedd,,  pprrooppeerrttyy  ssttiillll  eexxeemmpptt  ffrroomm  ttaaxxaattiioonn  iinn
aannyy  jjuurriissddiiccttiioonn  ooff  hhoosstt  ssttaattee..    SSeerrvviiccee  mmeemmbbeerr  ssttaattiioonneedd  iinn
AArrlliinnggttoonn  ccaannnnoott  bbee  ttaaxxeedd  oonn  hhiiss  aauuttoo,,  tthhoouugghh  ssoolleellyy  ddrriivveenn
bbyy  wwiiffee  iinn  aannootthheerr  cciittyy..
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bb))  TThhee  sseerrvviiccee  mmeemmbbeerr  iiss  aabbssoolluutteellyy  iimmmmuunnee  ffrroomm  ttaaxxaattiioonn  ooff
nnoonnbbuussiinneessss  ppeerrssoonnaall  pprrooppeerrttyy  bbyy  tthhee  hhoosstt  ssttaattee  rreeggaarrddlleessss  ooff
wwhheetthheerr  tthhee  sseerrvviiccee  mmeemmbbeerr  ppaayyss  ppeerrssoonnaall  pprrooppeerrttyy  ttaaxx  oonn  tthhee
pprrooppeerrttyy  ttoo  tthhee  ssttaattee  ooff  ddoommiicciillee..    BBuutt  sseeee::    SSuulllliivvaann  vv..  UUnniitteedd
SSttaatteess,,  339955  UU..SS..  116699  ((11996699))  --  5500  UU..SS..CC..  AApppp..  §§  557744  pprroohhiibbiittss  oonnllyy
aannnnuuaallllyy  rreeccuurrrriinngg  ttaaxxeess  oonn  pprrooppeerrttyy;;    ssaalleess,,  uussee  oorr  eexxcciissee  ttaaxx  iiss
ppeerrmmiissssiibbllee..

cc))  TThhee  §§  557744  pprrootteeccttiioonn  ffoorr  aa  sseerrvviiccee  mmeemmbbeerr''ss  ppeerrssoonnaall  pprrooppeerrttyy
ddooeess  nnoott  aappppllyy  ttoo  pprrooppeerrttyy  uusseedd  bbyy  tthhee  sseerrvviiccee  mmeemmbbeerr  ffoorr  bbuussiinneessss
oorr  iinnccoommee  pprroodduucciinngg  ppuurrppoosseess..    WWiitthh  rreessppeecctt  ttoo  ssuucchh  pprrooppeerrttyy,,
ssiittuuss  ccoonnttrroollss..

33..  PPeerrssoonnaall  pprrooppeerrttyy  ssoolleellyy  oowwnneedd  bbyy  tthhee  sseerrvviiccee  mmeemmbbeerr''ss  ssppoouussee..

aa))  GGeenneerraallllyy,,  tthhee  ttrraaddiittiioonnaall  rruullee  ooff  ssiittuuss  ccoonnttrroollss..

bb))  IIff,,  hhoowweevveerr,,  tthhee  pprrooppeerrttyy  iiss  llooccaatteedd  oonn  aa  mmiilliittaarryy  rreesseerrvvaattiioonn
ssuubbjjeecctt  ttoo  eexxcclluussiivvee  ffeeddeerraall  jjuurriissddiiccttiioonn,,  tthhee  pprrooppeerrttyy  ccaannnnoott  bbee
ttaaxxeedd  bbyy  tthhee  ssttaattee  iinn  wwhhiicchh  tthhee  rreesseerrvvaattiioonn  iiss  llooccaatteedd..    TThhee  pprrooppeerrttyy
ccaann,,  hhoowweevveerr,,  bbee  ttaaxxeedd  bbyy  tthhee  ssppoouussee''ss  ssttaattee  ooff  ddoommiicciillee..

44..  PPeerrssoonnaall  pprrooppeerrttyy  wwhhiicchh  iiss  jjooiinnttllyy--oowwnneedd  oorr  iiss  ccoommmmuunniittyy  pprrooppeerrttyy  mmaayy
bbee  ssuubbjjeecctt  ttoo  ddoouubbllee  ttaaxxaattiioonn::

aa))  BByy  tthhee  sseerrvviiccee  mmeemmbbeerr''ss  ssttaattee  ooff  ddoommiicciillee  bbeeccaauussee  iitt  iiss  ddeeeemmeedd  ttoo
bbee  llooccaatteedd  iinn  tthhaatt  ssttaattee  ffoorr  ppuurrppoosseess  ooff  ppeerrssoonnaall  pprrooppeerrttyy  ttaaxxaattiioonn..

bb))  BByy  tthhee  ssttaattee  iinn  wwhhiicchh  iitt  iiss  pphhyyssiiccaallllyy  llooccaatteedd  bbeeccaauussee  ssiittuuss  ggoovveerrnnss
ttaaxxaattiioonn  ooff  tthhee  ssppoouussee''ss  ppeerrssoonnaall  pprrooppeerrttyy..

cc))  SSttaattee  ttaaxxaattiioonn  sscchheemmeess..

((11))  SSoommee  ssttaatteess  ttaaxx  tthhee  pprrooppeerrttyy  aatt  hhaallff  vvaalluuee..

((22))  SSoommee  ssttaatteess  ttaaxx  pprrooppeerrttyy  aaccccoorrddiinngg  ttoo  aa  ppaarrttyy''ss
pprrooppoorrttiioonnaattee  ccoonnttrriibbuuttiioonn  ttoowwaarrdd  tthhee  ppuurrcchhaassee  pprriiccee..
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((33))  AA  ffeeww  ssttaatteess  ttaaxx  tthhee  pprrooppeerrttyy  aatt  ffuullll  vvaalluuee..  SSeeee  11997766--7777  VVaa..
OOpp..  AAttttyy..  GGeenn..  228855  ((1144  OOcctt..  7766))  aanndd  11998866  AArriizz..  OOpp..  AAttttyy
GGeenn..  111111  ((OOpp..  ##  II8866--009922))  ((2255  AAuugg..  8866))..

((44))  SSoommee  ddoo  nnoott  ttrryy  ttoo  ttaaxx  iitt  aatt  aallll::    SSeeee::    MMiissssiissssiippppii  AAttttoorrnneeyy
GGeenneerraall  OOppiinniioonn,,  FFeebb..  2277,,  11998899  --    aadd  vvaalloorreemm  ttaaxxeess  mmaayy
nnoott  bbee  lleevviieedd  oonn  aauuttooss  oowwnneedd  jjooiinnttllyy  bbyy  mmiilliittaarryy  aanndd  nnoonn--
mmiilliittaarryy  ssppoouusseess..

VVII..  MMOOTTOORR  VVEEHHIICCLLEESS..

AA..  TThhee  vveehhiiccllee  iittsseellff  iiss  ssuubbjjeecctt  ttoo  ppeerrssoonnaall  pprrooppeerrttyy  ttaaxxaattiioonn  aaccccoorrddiinngg  ttoo  pprreevviioouussllyy
ssttaatteedd  rruulleess::

11..  VVeehhiicclleess  oowwnneedd  ssoolleellyy  bbyy  aa  sseerrvviiccee  mmeemmbbeerr  aarree  ssuubbjjeecctt  ttoo  aadd  vvaalloorreemm
ppeerrssoonnaall  pprrooppeerrttyy  ttaaxxaattiioonn  oonnllyy  bbyy  tthhee  sseerrvviiccee  mmeemmbbeerr''ss  ssttaattee  ooff  ddoommiicciillee..

22..  JJooiinnttllyy--oowwnneedd  aanndd  ccoommmmuunniittyy  pprrooppeerrttyy  ssttaattee  vveehhiicclleess  mmaayy  bbee  ssuubbjjeecctt  ttoo
ddoouubbllee  ppeerrssoonnaall  pprrooppeerrttyy  ttaaxxaattiioonn..  ((PPrroobblleemm  iinn  ccoommmmuunniittyy  pprrooppeerrttyy  ssttaatteess
ssuucchh  aass  AArriizzoonnaa  aanndd  CCaalliiffoorrnniiaa..))

BB..  MMoottoorr  vveehhiiccllee  ffeeeess  --  ccoonnddiittiioonnaall  iimmmmuunniittyy..

11..  WWiitthh  rreessppeecctt  ttoo  vveehhiicclleess  ssoolleellyy  oowwnneedd  bbyy  tthhee  sseerrvviiccee  mmeemmbbeerr,,  nnoonnrreessiiddeenntt
sseerrvviiccee  ppeerrssoonnss  aarree  iimmmmuunnee  ffrroomm  ""lliicceennsseess,,  ffeeeess,,  oorr  eexxcciisseess""  iimmppoosseedd  bbyy
tthhee  dduuttyy  ssttaattee  wwiitthh  rreessppeecctt  ttoo  mmoottoorr  vveehhiicclleess,,  bbuutt  oonnllyy  iiff  tthhee  sseerrvviiccee
mmeemmbbeerr  hhaass  mmeett  tthhee  lliicceennssee,,  ffeeee,,  aanndd  eexxcciissee  rreeqquuiirreemmeennttss  ooff  tthhee  ssttaattee  ooff
ddoommiicciillee..  ((§§  557744((22))((bb))))..

22..  IInn  ddeetteerrmmiinniinngg  wwhheetthheerr  aa  cchhaarrggee  aasssseesssseedd  bbyy  tthhee  dduuttyy  ssttaattee  iiss  aa  ppeerrssoonnaall
pprrooppeerrttyy  ttaaxx  oorr  aa  lliicceennssee,,  ffeeee,,  oorr  eexxcciissee  ttaaxx,,  llooookk  bbeehhiinndd  tthhee  llaabbeell  aattttaacchheedd
ttoo  tthhee  cchhaarrggee..

aa))  SSuulllliivvaann  vv..  UUnniitteedd  SSttaatteess,,  339955  UU..SS..  116699  ((11996699))..  §§  557744  pprrootteeccttss  ffrroomm
aannnnuuaallllyy  rreeccuurrrriinngg  pprrooppeerrttyy  ttaaxxeess;;  uussee  oorr  eexxcciissee  ttaaxx  iiss  ppeerrmmiissssiibbllee..
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bb))  CCaalliiffoorrnniiaa  vv..  BBuuzzaarrdd,,  338822  UU..SS..  338866  ((11996666))..    SSttaattee  bbaarrrreedd  ffrroomm
eexxaaccttiinngg  aa  lliicceennssee  ffeeee  bbaasseedd  oonn  ppeerrcceennttaaggee  ooff  aauuttoo''ss  vvaalluuee..
CCaalliiffoorrnniiaa''ss  22%%  ttaaxx  nnoott  eesssseennttiiaall  ttoo  rreeggiissttrraattiioonn  aanndd  lliicceennssiinngg
vveehhiiccllee..

cc))  UU..SS..  vv..  CCiittyy  ooff  HHiigghhwwoooodd,,  771122  FF..SSuupppp..  113388  ((NN..DD..IIllll..  11998899)),,
mmoottiioonn  ttoo  rreeccoonnssiiddeerr  ddeenniieedd,,  11998899  WWLL  6655004433  ((NN..DD..IIllll..    99  JJuunnee
11998899))  --  SSSSCCRRAA  eexxeemmppttss  nnoonnrreessiiddeenntt  sseerrvviiccee  mmeemmbbeerrss  ffrroomm  aannnnuuaall
rreevveennuuee  rraaiissiinngg  vveehhiiccllee  ffeeeess  ooff  hhoosstt  ssttaattee  bbuutt  nnoott  ffrroomm  lliicceennssiinngg,,
ffeeeess,,  oorr  eexxcciisseess  eesssseennttiiaall  ttoo  ffuunnccttiioonniinngg  aanndd  aaddmmiinniissttrraattiioonn  ooff
lliicceennssiinngg  aanndd  rreeggiissttrraattiioonn  llaawwss..

dd))  UUnniitteedd  SSttaatteess  vv..  WWyyoommiinngg,,  440022  FF..SSuupppp..  222299  ((DD..WWyyoo..  11997755))..
AAnnnnuuaall  rreeggiissttrraattiioonn  ffeeee  mmeeaassuurreedd  bbyy  vvaalluuee  ooff  vveehhiiccllee  rraaiisseedd
rreevveennuueess  aanndd  wwaass  bbaarrrreedd  bbyy  SSSSCCRRAA..

33..  PPuurrssuuaanntt  ttoo  ppoolliiccee  ppoowweerrss,,  ssttaatteess  ccaann  rreeqquuiirree  ccoommpplliiaannccee  wwiitthh  ppoolllluuttiioonn
aabbaatteemmeenntt  aanndd  ssaaffeettyy  iinnssppeeccttiioonn  llaawwss  eevveenn  ffoorr  mmoottoorr  vveehhiicclleess  nnoott  ssuubbjjeecctt
ttoo  ssttaattee  ppeerrssoonnaall  pprrooppeerrttyy  ttaaxx  aanndd  rreeggiissttrraattiioonn  rreeqquuiirreemmeennttss..

CC..  HHoouussee  ttrraaiilleerrss  aanndd  mmoobbiillee  hhoommeess..

11..  CCllaassssiiffiiccaattiioonn  aass  rreeaall  pprrooppeerrttyy  vv..  ppeerrssoonnaall  pprrooppeerrttyy  uunnddeerr  ffeeddeerraall  llaaww  wwiillll
ddeetteerrmmiinnee  ttaaxxaattiioonn  ssttaattuuss..

aa))  SSnnaapppp  vv..  NNeeaall,,  338822  UU..SS..  339977  ((11996666))..    SSttaattee  bbaarrrreedd  ffrroomm  eexxaaccttiinngg  aadd
vvaalloorreemm  ttaaxx  oonn  hhoouussee  ttrraaiilleerr  pprroovviiddeedd  sseerrvviiccee  mmeemmbbeerr  ccoommppllyy  wwiitthh
llaawwss  ooff  hhoommee  ssttaattee..

bb))  UUnniitteedd  SSttaatteess  vv..  CChhaammppaaiiggnn  CCoo..  IIllll..,,  552255  FF..22dd  337744  ((77tthh  CCiirr..  11997755))..
SSSSCCRRAA  pprrootteeccttiioonn  nnoott  lliimmiitteedd  ttoo  aadd  vvaalloorreemm  ttaaxxeess  oonnllyy,,  bbuutt  aallssoo  ttoo
aannnnuuaallllyy  rreeccuurrrriinngg  ttaaxxeess  bbaasseedd  oonn  llooccaattiioonn  oorr  ssiittuuss  ooff  pprrooppeerrttyy
((mmoobbiillee  hhoommeess))..

cc))  UUnniitteedd  SSttaatteess  vv..  IIlllliinnooiiss,,  338877  FF..SSuupppp..  663388  ((EE..DD..IIllll..  11997755))..    MMoobbiillee
hhoommee  pprriivviilleeggee  ttaaxx  bbaarrrreedd  rreeggaarrddlleessss  ooff  wwhheetthheerr  hhoommee  ssttaattee  ttaaxxeess
tthhee  pprrooppeerrttyy..
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dd))  UUnniitteedd  SSttaatteess  vv..  CChheesstteerr  CCoo..  BBdd..  ooff  AAsssseessss..  &&  RReevv..  ooff  TTaaxxeess,,  228811
FF..SSuupppp..  11000011  ((EE..DD..PPaa..  11996688))..    NNoonnrreessiiddeenntt  sseerrvviiccee  mmeemmbbeerrss''
hhoouussee  ttrraaiilleerrss  nnoott  ppeerrmmaanneennttllyy  aaffffiixxeedd  ttoo  ggrroouunndd  wweerree  ppeerrssoonnaall
pprrooppeerrttyy  eexxeemmpptt  bbyy  SSSSCCRRAA..

ee))  AArriizzoonnaa  AAttttoorrnneeyy  GGeenneerraall  OOppiinniioonn,,  AAuugg..  2255,,  11998866  --  WWhheetthheerr
mmoobbiillee  hhoommee  iiss  rreeaall  oorr  ppeerrssoonnaall  pprrooppeerrttyy  ffoorr  ppuurrppoosseess  ooff  SSSSCCRRAA  iiss
qquueessttiioonn  ooff  ffeeddeerraall  llaaww..    IItt  iiss  ppeerrssoonnaall  iiff  iitt  rreettaaiinnss  cchhaarraacctteerriissttiiccss  ooff
mmoobbiilliittyy..

ff))  VViirrggiinniiaa  AAttttoorrnneeyy  GGeenneerraall  OOppiinniioonn,,  MMaarrcchh  11,,  11998822  --  NNoonnrreessiiddeenntt
mmiilliittaarryy  mmeemmbbeerr  eexxeemmpptt  ffrroomm  ppeerrssoonnaall  pprrooppeerrttyy  ttaaxx  oonn  mmoobbiillee
hhoommee,,  tthhoouugghh  rreeaall  eessttaattee  uuppoonn  wwhhiicchh  iitt  ssiittss  iiss  ttaaxxaabbllee  bbyy  hhoosstt  ssttaattee..

gg))  LLiikkee  aa  mmoottoorr  vveehhiiccllee,,  aa  mmoobbiillee  hhoommee  wwiillll  rreecceeiivvee  oonnllyy
ccoonnddiittiioonnaall  iimmmmuunniittyy  ffrroomm  lliicceennssiinngg  aanndd  ffeeee  rreeqquuiirreemmeennttss  ooff  tthhee
dduuttyy  ssttaattee..

VVIIII..  CCOONNCCLLUUSSIIOONN
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AAPPPPEENNDDIIXX  AA

WWHHAATT  IISS  TTHHEE  DDEEFFIINNIITTIIOONN  OOFF  ““LLEEGGAALL
RREESSIIDDEENNCCEE””??

BByy  LLTTCC  MMiicchhaaeell  BBrraawwlleeyy,,  FFoorrtt  SShheerriiddaann  SSttaaffff  JJuuddggee  AAddvvooccaattee
[[RReepprriinntteedd  ffrroomm  tthhee  FFoorrtt  SShheerriiddaann  TToowweerr,,  2288  FFeebbrruuaarryy  11998888,,  wwiitthh  ppeerrmmiissssiioonn  ooff  tthhee  aauutthhoorr..]]

SSoollddiieerrss  aanndd  tthheeiirr  ffaammiillyy  mmeemmbbeerrss  aarree  oofftteenn  ffaacceedd  dduurriinngg  aann  AArrmmyy  ccaarreeeerr  wwiitthh    tthhee
ddiiffffiiccuulltt  pprroobblleemm  ooff  ddeetteerrmmiinniinngg  wwhheerree  tthheeyy  hhaavvee  eessttaabblliisshheedd  tthheeiirr  ““lleeggaall  rreessiiddeennccee..””  aallssoo  ccaalllleedd
““ddoommiicciillee..””    YYoouurr  lleeggaall  rreessiiddeennccee  vveerryy  oofftteenn  ccoonnttrroollss  wwhheerree  yyoouu  mmuusstt  ppaayy  ttaaxxeess  oorr  vvoottee  aanndd
wwhheerree  yyoouurr  cchhiillddrreenn  aarree  eennttiittlleedd  ttoo  iinn--ssttaattee  ccoolllleeggee  ttuuiittiioonn  rraatteess..

PPaarrtt  ooff  tthhee  pprroobblleemm  iinn  ddeeaalliinngg  wwiitthh  ““lleeggaall  rreessiiddeennccee””  aanndd  tthhee  pprriivviilleeggeess  aanndd  oobblliiggaattiioonnss
fflloowwiinngg  tthheerreeffrroomm  sstteemmss  ffrroomm  tthhee  uussee  ooff  iinnaaccccuurraattee,,  aammbbiigguuoouuss,,  aanndd  ccoonnffuussiinngg  tteerrmmiinnoollooggyy..    TThhee
tteerrmmss  ““rreessiiddeennccee,,””    ““lleeggaall  rreessiiddeennccee,,””  ““ddoommiicciillee,,””    ““rreessiiddeenntt,,””  ““hhoommee  ooff  rreeccoorrdd,,””    ““””hhoommee  ssttaattee,,””
aanndd    ““hhoommee""  aarree  oofftteenn  ssppookkeenn  iinntteerrcchhaannggeeaabbllyy  aanndd  iinnaaccccuurraatteellyy  bbyy  ttaaxx  bbuurreeaauuccrraattss,,  cciivviilliiaannss,,
ssoollddiieerrss,,  aanndd  aallssoo  uusseedd  iinnccoorrrreeccttllyy  iinn  vvaarriioouuss  lleeggaall  ddooccuummeennttss  tthhaatt  ttoouucchh  eeaacchh  ssoollddiieerr’’ss  ppeerrssoonnaall
aaffffaaiirrss  eevveerryyddaayy  ooff  hhiiss  lliiffee..    II  wwiillll  ttrryy  ttoo  ccuutt  tthhrroouugghh  tthhee  ccoonnffuussiioonn  aanndd  pprroovviiddee  ssoommee  ccllaarriiffiiccaattiioonn
oonn  tthhee  uussee  ooff  tthheessee  tteerrmmss  aanndd  tthheeiirr  lleeggaall  ssiiggnniiffiiccaannccee  ffoorr  tthhee  ssoollddiieerr  oorr  ffaammiillyy  mmeemmbbeerr..

““LLeeggaall  rreessiiddeennccee””  mmeeaannss  tthhaatt  yyoouu  aarree  ccoonnssiiddeerreedd  aa  cciittiizzeenn  ooff  tthhaatt  ppaarrttiiccuullaarr  ssttaattee..    TThhiiss
ssttaattuuss  iiss  nnoorrmmaallllyy  aaccqquuiirreedd  bbyy  yyoouurr  pphhyyssiiccaall  pprreesseennccee  wwiitthhiinn  tthhee  ssttaattee,,  ccoouupplleedd  wwiitthh  aa  ddeessiirree  ttoo
bbee  aa  ppeerrmmaanneenntt  lleeggaall  rreessiiddeenntt,,  oorr  cciittiizzeenn  ooff  tthhaatt  ssttaattee,,  aass  eevviiddeenncceedd  bbyy  tthhee  aaccqquuiissiittiioonn  ooff  tthhoossee
iinnddiiccaattoorrss  wwhhiicchh  ddeemmoonnssttrraattee  yyoouurr  iinntteenntt,,  ee..gg..,,  rreeggiisstteerriinngg  ttoo  vvoottee,,  bbuuyyiinngg  pprrooppeerrttyy,,  ooppeenniinngg  bbaannkk
aaccccoouunnttss  iinn  llooccaall  bbaannkkss,,  rreeggiisstteerriinngg  yyoouurr  ccaarr  iinn  tthhee  ssttaattee,,  aaccqquuiirriinngg  aa  ssttaattee  ddrriivveerr’’ss  lliicceennssee,,  aanndd
ppaayyiinngg  ssttaattee  iinnccoommee  ttaaxxeess  oorr  ppeerrssoonnaall  pprrooppeerrttyy  ttaaxxeess..

OOnnccee  aaccqquuiirreedd,,  yyoouurr  lleeggaall  rreessiiddeennccee  rreemmaaiinnss  tthhee  ssaammee,,  eevveenn  iiff  yyoouu  aarree  mmoovveedd  ttoo  aannootthheerr
ssttaattee  oonn  mmiilliittaarryy  oorrddeerrss,,  uunnttiill  ssuucchh  ttiimmee  aass  yyoouu  ddeessiirree  ttoo,,  oorr  cciirrccuummssttaanncceess,,  cchhaannggee  iitt..

SSuuppppoossee  yyoouu  ggrreeww  uupp  aanndd  aallwwaayyss  lliivveedd  iinn  CCaalliiffoorrnniiaa;;  tthhaatt  ssttaattee  wwoouulldd  bbee  yyoouurr  lleeggaall
rreessiiddeennccee..    IIff  yyoouu  mmoovvee  oonn  mmiilliittaarryy  oorrddeerrss  ffrroomm  yyoouurr  ssttaattee  ooff  lleeggaall  rreessiiddeennccee  ((CCaalliiffoorrnniiaa))  ttoo
IIlllliinnooiiss,,  yyoouu  hhaavvee  tthhee  ooppttiioonn  ooff  kkeeeeppiinngg  CCaalliiffoorrnniiaa  aass  yyoouurr  lleeggaall  rreessiiddeennccee  oorr  aaddooppttiinngg  IIlllliinnooiiss..

IIff  yyoouu  aaddoopptt  IIlllliinnooiiss  aass  yyoouurr  nneeww  lleeggaall  rreessiiddeennccee,,  yyoouu  ccaann  eennjjooyy  tthhee  bbeenneeffiittss  ooff  cciittiizzeennsshhiipp
hheerree  ((ee..gg..,,  vvoottiinngg,,  nnoo  iinnccoommee  ttaaxx  oonn  mmiilliittaarryy  ppaayy)),,  bbuutt  yyoouu  mmuusstt  aallssoo  aacccceepptt  tthhee  bbuurrddeennss  ((ee..gg..,,
cchhaannggiinngg  yyoouurr  ddrriivveerr’’ss  lliicceennssee  aanndd  aauuttoo  ttaaggss  ttoo  IIlllliinnooiiss,,  aanndd  lloossiinngg  CCaalliiffoorrnniiaa  iinn--ssttaattee  ttuuiittiioonn  rraatteess
ffoorr  yyoouurr  cchhiillddrreenn’’ss  ccoolllleeggee  eedduuccaattiioonn))..

YYoouu  nnoorrmmaallllyy  ccaannnnoott  hhaavvee  yyoouurr  ccaakkee  aanndd  eeaatt  iitt  ttoooo..
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YYoouu  ccaannnnoott  ttaakkee  tthhee  bbeenneeffiittss  hheerree,,  aanndd  iinn  CCaalliiffoorrnniiaa,,  aanndd  aavvooiidd  tthhee  bbuurrddeennss  iinn  bbootthh
ppllaacceess..    TThhaatt  wwoouulldd  bbee  ppllaayyiinngg  ““ffaasstt  aanndd  lloooossee””  aanndd  yyoouu  ccoouulldd  lloossee  tthhee  bbeenneeffiittss  ooff  bbootthh  ppllaacceess..

OOnnee  ootthheerr  tthhiinngg  yyoouu  ccaannnnoott  ddoo  iiss  aaddoopptt  aa  ssttaattee  aass  yyoouurr  lleeggaall  rreessiiddeennccee  wwiitthhoouutt  eevveerr  bbeeiinngg
tthheerree..    FFoorr  eexxaammppllee,,  iiff  yyoouurr  lleeggaall  rreessiiddeennccee  wwaass  CCaalliiffoorrnniiaa  aanndd  yyoouu  PPCCSS’’dd  ttoo  IIlllliinnooiiss,,  yyoouu  ccoouulldd
nnoott  aaddoopptt  FFlloorriiddaa  aass  yyoouurr  lleeggaall  rreessiiddeennccee  jjuusstt  bbeeccaauussee  iitt  hhaass  nnoo  ssttaattee  iinnccoommee  ttaaxx,,  iiff  yyoouu  nneevveerr  sseett
ffoooott  iinn  FFlloorriiddaa..

MMoosstt  ssttaattee  aaggeenncciieess  ddeeaalliinngg  wwiitthh  yyoouu  oonn  ccoonntteesstteedd  ttaaxx  iissssuueess,,  wwoouulldd  rreejjeecctt  yyoouurr  ccllaaiimm  ooff
FFlloorriiddaa  lleeggaall  rreessiiddeennccee,,  uunnlleessss  yyoouu  ccoouulldd  ddeemmoonnssttrraattee  tthhaatt  yyoouu  lliivveedd  iinn  FFlloorriiddaa  aatt  ssoommeettiimmee,,  aanndd
tthheenn  ccoouulldd  sshhooww  tthhaatt  yyoouu  mmaaddee  eeffffoorrttss  ttoo  aaddoopptt  FFlloorriiddaa  aass  yyoouurr  lleeggaall  rreessiiddeennccee  ((sseeee  iinnddiiccaattoorrss
aabboovvee))..

““DDoommiicciillee””  ffoorr  aallll  iinntteennttss  aanndd  ppuurrppoosseess,,  mmeeaannss  yyoouurr  lleeggaall  rreessiiddeennccee..    TThhee  ttwwoo  tteerrmmss  mmaayy
bbee  uusseedd  iinntteerrcchhaannggeeaabbllyy,,  hhoowweevveerr  II  rreeccoommmmeenndd  tthhaatt  yyoouu  uussee  ““””lleeggaall  rreessiiddeennccee””  rraatthheerr  tthhaann
ddoommiicciillee  bbeeccaauussee  ddoommiicciillee  iiss  lleessss  wweellll  uunnddeerrssttoooodd  bbyy  tthhee  ggeenneerraall  ppuubblliicc  iinn  ccoommmmoonn
ccoonnvveerrssaattiioonn..

““RReessiiddeennccee””  aanndd  ““rreessiiddee””  aarree  aannootthheerr  ppaaiirr  ooff  wwoorrddss  yyoouu  eennccoouunntteerr  ffrreeqquueennttllyy..    UUnnlleessss
eellaabboorraatteedd  uuppoonn,,  tthheessee  tteerrmmss  uusseedd  aalloonnee  aarree  ccaappaabbllee  ooff  ccaauussiinngg  ccoonnssiiddeerraabbllee  mmiissuunnddeerrssttaannddiinngg
ddeeppeennddiinngg  uuppoonn  tthhee  ppeerrcceeppttiioonnss  ooff  tthhoossee  wwhhoo  uussee  tthheemm,,  aanndd  tthhoossee  wwhhoo  hheeaarr  tthheemm..

IInn  oonnee  uussaaggee,,  ““rreessiiddeennccee””  iiss  aa  ddwweelllliinngg  uunniitt,,  ssuucchh  aass  aa  hhoouussee..    IItt  ccaann,,  hhoowweevveerr,,  aallssoo  bbee
uusseedd    bbyy  ssoommeeoonnee  wwhhoo  iiss  ttaallkkiinngg  aabboouutt  yyoouu  ““lleeggaall  rreessiiddeennccee..””    WWhheenn  qquueessttiioonneedd  bbyy  ssoommeeoonnee
uussiinngg  tthhiiss  tteerrmm,,  aallwwaayyss  aasskk  hhooww  tthhee  tteerrmm  iiss  bbeeiinngg  uusseedd..    TThhee  ssiimmppllee  qquueessttiioonn,,  ““WWhheerree  ddoo  yyoouu
rreessiiddee??””  ccaann  mmeeaann  eeiitthheerr  ““WWhheerree  ddoo  yyoouu  lliivvee  rriigghhtt  nnooww??””  oorr  ““WWhheerree  iiss  yyoouurr  lleeggaall  rreessiiddeennccee??””    IItt
iiss  eesssseennttiiaall  ttoo  sseeeekk  ccllaarriiffiiccaattiioonn  wwhheenn  ““rreessiiddeennccee””  oorr  ““rreessiiddee””  aarree  uusseedd  bbeeccaauussee  tthhee  ccoonnnnoottaattiioonnss
ccaann  hhaavvee  ssiiggnniiffiiccaanntt  lleeggaall  ccoonnsseeqquueenncceess  ffoorr  yyoouu..    IIff  yyoouu  iinntteenndd  ttoo  rreeffeerr  ttoo  yyoouurr  lleeggaall  rreessiiddeennccee,,
aallwwaayyss  uussee  tthhee  mmooddiiffiieerr  ““lleeggaall””  ffoorr  ccllaarriittyy’’ss  ssaakkee..

““HHoommee  ooff  RReeccoorrdd””  ((HHOORR))  iiss  aa  tteerrmm  ooff  ssoommee  mmiilliittaarryy  ssiiggnniiffiiccaannccee,,  bbuutt  nnoott  nneecceessssaarriillyy  aannyy
lleeggaall  ccoonnsseeqquueennccee..    HHOORR  iiss  tthhee  ppllaaccee  ffrroomm  wwhhiicchh  yyoouu  wweerree  aappppooiinntteedd,,  eennlliisstteedd  oorr  oorrddeerreedd  ttoo
aaccttiivvee  dduuttyy  ffoorr  mmiilliittaarryy  sseerrvviiccee..    IItt  iiss  uusseedd  bbyy  tthhee  AArrmmyy  ttoo  ddeetteerrmmiinnee  yyoouurr  mmaaxxiimmuumm  ttrraavveell
eennttiittlleemmeenntt  uuppoonn  EETTSS..    IItt  ccoouulldd  bbee  tthhee  ssaammee  ppllaaccee  aass  yyoouurr  ssttaattee  ooff  lleeggaall  rreessiiddeennccee,,  bbuutt  iitt  nneeeedd  nnoott
bbee..    SSuuppppoossee  yyoouu  wweerree  aatttteennddiinngg  sscchhooooll  aawwaayy  ffrroomm  yyoouurr  ssttaattee  ooff  lleeggaall  rreessiiddeennccee,,  aanndd  yyoouu  wweerree
ccoommmmiissssiioonneedd  iinn  RROOTTCC  aanndd  oorrddeerreedd  ttoo  aaccttiivvee  dduuttyy  aatt  tthhaatt  llooccaattiioonn..    YYoouurr  HHOORR  ffoorr  ppuurrppoosseess  ooff
oorrddeerriinngg  yyoouu  ttoo  aaccttiivvee  dduuttyy  ccoouulldd  bbee  SSttaattee  CCoolllleeggee,,  PPeennnnssyyllvvaanniiaa,,  eevveenn  tthhoouugghh  yyoouu  wweerree  aa  lleeggaall
rreessiiddeenntt  ooff  CCaalliiffoorrnniiaa  aanndd  ssttiillll  nnuurrttuurreedd  aa  bbuurrnniinngg  ddeessiirree  ttoo  rreettuurrnn  ttoo  tthhee  GGoollddeenn  SSttaattee..

AAss  mmeennttiioonneedd  eeaarrlliieerr,,  AArrmmyy  ttrraavveell  aanndd  ttrraannssppoorrttaattiioonn  aalllloowwaanncceess  aarree  bbaasseedd  uuppoonn  HHOORR
wwhheenn  sseeppaarraattiioonn  ffrroomm  sseerrvviiccee  ooccccuurrss..    TThhuuss,,  iiff  yyoouurr  HHOORR  iiss  SSttaattee  CCoolllleeggee,,  PPeennnnssyyllvvaanniiaa,,  aanndd
yyoouu  aarree  ggooiinngg  ttoo  EETTSS  aatt  FFoorrtt  DDeevveennss,,  MMaassssaacchhuusseettttss,,  UUnnccllee  SSaamm  wwiillll  nnoott  sshhiipp  yyoouurr  hhoouusseehhoolldd
ggooooddss  ((HHHHGG))  ttoo  CCaalliiffoorrnniiaa  ffoorr  ffrreeee  oorr  ppaayy  yyoouu  ttrraavveell  ffoorr  tthhaatt  ddiissttaannccee..  YYoouurr  ttrraavveell  aalllloowwaannccee
lliimmiitt  wwoouulldd  bbee  tthhee  ddiissttaannccee  bbeettwweeeenn  FFoorrtt  DDeevveennss  aanndd  SSttaattee  CCoolllleeggee,,  PPeennnnssyyllvvaanniiaa..
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OOnnccee  ddeessiiggnnaatteedd,,  tthhee  HHOORR  iiss  ddiiffffiiccuulltt  ttoo  cchhaannggee  ffoorr  ccoonnvveenniieennccee  ooff  tthhee  ssoollddiieerr,,  ii..ee..,,  ttoo
ppaayy  ffoorr  ttrraannssppoorrttaattiioonn  ooff  HHHHGG  ttoo  aa  ppooiinntt  bbeeyyoonndd  tthhee  ddiissttaannccee  ffrroomm  sseeppaarraattiioonn  ppooiinntt  ttoo  HHOORR  iiss
nnoott  aalllloowweedd..

TThhee  tteerrmm  HHOORR  iiss  uusseedd  iinntteerrcchhaannggeeaabbllyy  ssoommeettiimmeess  wwiitthh  ""hhoommee""    oorr  ""hhoommee  ssttaattee..""  TThhee
tteerrmm  ""hhoommee""  oorr  ""hhoommee  ssttaattee””  ddeeppeennddiinngg  uuppoonn  tthhee  iinntteenntt  ooff  tthhee  ssppeeaakkeerr,,  ccaann  mmeeaann  aa  ""hhoouussee""  oorr
""lleeggaall  rreessiiddeennccee,,""  oorr  mmeerreellyy  tthhee  ssttaattee  ffrroomm  wwhhiicchh  yyoouu  oorriiggiinnaallllyy  ccaammee..

AAggaaiinn,,  ccaauuttiioonn  sshhoouulldd  bbee  uusseedd  wwhheenn  tthhee  wwoorrddss  ""hhoommee""  oorr  ""hhoommee  ssttaattee""  aarree  bbeeiinngg  uusseedd..  
""WWhheerree  iiss  yyoouurr  hhoommee??""  iiss  aa  qquueessttiioonn  aass  iinnnnoocceenntt  oorr  aass  llooaaddeedd  aass  tthhee  cciirrccuummssttaanncceess  uunnddeerr  wwhhiicchh
iitt  iiss  bbeeiinngg  aasskkeedd  mmaayy  rreefflleecctt..

TThhee  mmeessssaaggee  hheerree  sshhoouulldd  bbee  cclleeaarr..  AAllwwaayyss  ttaakkee  ccaarree  wwhheenn  ttaallkkiinngg  aabboouutt  oorr  ffiilllliinngg  oouutt
ddooccuummeennttss  tthhaatt  rreeffeerr  ttoo  ""rreessiiddeennccee,,””  ““hhoommee  ssttaattee,,""  ""rreessiiddeenntt  ooff,,""  ""lliivviinngg  aatt,,””  ““hhoommee,,""
""ddoommiicciilliiaarryy  ooff,,””  oorr  ""lleeggaall  rreessiiddeennccee..""

MMaannyy  ttiimmeess  ppeeooppllee  aasskk  wwhhaatt  aarree  tthhee  bbeesstt  iinnddiiccaattoorrss  ooff  lleeggaall  rreessiiddeennccee??    II  tthhiinnkk  iitt  ssaaffee  ttoo
ssaayy  tthhaatt  tthhoossee  iinnddiiccaattoorrss  wwhhiicchh  ccoosstt  yyoouu  ssoommeetthhiinngg  pprroobbaabbllyy  ddeemmoonnssttrraattee  yyoouurr  iinntteenntt  ttoo  bbee  aa
ppeerrmmaanneenntt  lleeggaall  rreessiiddeenntt  ooff  aa  ssttaattee  bbeetttteerr  tthhaann  aannyytthhiinngg  eellssee..    FFoorr  eexxaammppllee,,  ffiilliinngg  ssttaattee  ttaaxx  rreettuurrnnss
aanndd,,  wwhheenn  nneecceessssaarryy,,  ppaayyiinngg  ssttaattee  iinnccoommee  ttaaxxeess,,  wwiillll  ggoo  aa  lloonngg  wwaayy  iinn  ccoonnvviinncciinngg  ssttaattee  ooffffiicciiaallss
tthhaatt  yyoouu  rreeaallllyy  ddoo  ccoonnssiiddeerr  ssttaattee  XX  ttoo  bbee  yyoouurr  lleeggaall  rreessiiddeennccee..  VVoottiinngg  iinn  aa  ppaarrttiiccuullaarr  ssttaattee  oovveerr  aann
eexxtteennddeedd  ppeerriioodd,,  oorr  aa  ccaarreeeerr,,  ccaann  aallssoo  bbee  ccoonnvviinncciinngg..

OOff  lleessss  ccoonnsseeqquueennccee  wwoouulldd  bbee  oowwnniinngg  iinnvveessttmmeenntt  pprrooppeerrttyy  iinn  aa  ssttaattee;;  aanndd  ssttiillll  lleessss
iimmppoorrttaanntt  wwoouulldd  bbee  mmaaiinnttaaiinniinngg  bbaannkk  aaccccoouunnttss  oorr  CCDD''ss  iinn  aa  ppaarrttiiccuullaarr  ssttaattee..

TThhee  mmoorree  iinnddiiccaattoorrss  ooff  ppeerrmmaanneenntt  lleeggaall  rreessiiddeennccee  yyoouu  eessttaabblliisshheedd,,  wwhhiicchh  aarree  ccoonnssiisstteenntt
wwiitthh  aann  iinntteenntt  ttoo  rreettuurrnn  ttoo    ppaarrttiiccuullaarr  ssttaattee  wwhheenn  yyoouu  aarree  sseeppaarraatteedd  ffrroomm  tthhee  mmiilliittaarryy,,  tthhee  eeaassiieerr  iitt
wwiillll  bbee  ttoo  ccoonnvviinnccee  iinntteerreesstteedd  ssttaattee  aauutthhoorriittiieess  ooff  tthhee    bboonnee  ffiiddee  nnaattuurree  ooff  yyoouurr  ccllaaiimm  ttoo
cciittiizzeennsshhiipp  oorr,,  aass  tthhee  ccaassee  mmaayy  bbee,,  ttoo  yyoouurr  ddeenniiaall  ooff  cciittiizzeennsshhiipp  iinn  aa    ppaarrttiiccuullaarr  ssttaattee..

AAnn  iinntteerreessttiinngg  ssiiddeelliigghhtt  iiss  tthhee  ssttaattuuss  ooff  tthhee  wwiiffee  ooff  aa  ssoollddiieerr..    UUnnddeerr  ccoommmmoonn  11aaww,,  aanndd  ssttiillll
iinn  ssoommee  ssttaatteess  ttooddaayy,,  aa  wwoommaann''ss  ddoommiicciillee  oorr  lleeggaall  rreessiiddeennccee  iiss  ccoonnssiiddeerreedd  ttoo  bbee  tthhaatt  ooff  hheerr
hhuussbbaanndd..

TThhee  wwoommeenn''ss  lliibbeerraattiioonn  mmoovveemmeenntt  hhaass  mmaaddee  ssoommee  iinn--rrooaaddss  iinnttoo  tthhee  aarrcchhaaiicc  lleeggaall  ffiiccttiioonn
tthhaatt  hheelldd  tthhaatt  tthhee  wwiiffee  iiss  aa  ""cchhaatttteell""  oorr  ""pprrooppeerrttyy""  ooff  tthhee  hhuussbbaanndd,,  hhoowweevveerr,,  tthhee  ssoollddiieerr''ss    wwiiffee
sshhoouulldd  bbee  aawwaarree  tthhaatt  tthhiiss  ccoonncceepptt  ccoouulldd  bbee  aann  iissssuuee  ffoorr  hheerr  aatt  ssoommeettiimmee  dduurriinngg  tthhee  ssoollddiieerr''ss
ccaarreeeerr..

TThhee  ssppoouussee  ooff  aa  ssoollddiieerr  sshhoouulldd  bbee  aawwaarree  tthhaatt  tthhee  pprrootteeccttiioonnss  ooff  tthhee  SSoollddiieerr''ss  aanndd  SSaaiilloorr''ss
CCiivviill  RReelliieeff  AAcctt  ddoo  nnoott  sshhiieelldd  tthhee  ffaammiillyy  mmeemmbbeerrss  iinn  aallll  cciirrccuummssttaanncceess  nneeaarrllyy  aass  wweellll  aass  tthheeyy  ddoo
tthhee  ssoollddiieerr..    FFoorr  eexxaammppllee,,  aa  ssoollddiieerr  ccaann  rreettaaiinn  hhiiss  hhoommee  ssttaattee  ddrriivveerr''ss  lliicceennssee  aanndd  aauuttoo  ttaaggss  wwhhiillee
ssttaattiioonneedd  iinn  aa  dduuttyy  ssttaattee..    HHoowweevveerr,,  hhiiss  ssppoouussee,,  wwiitthhiinn  aa  sshhoorrtt  ttiimmee  aafftteerr  aarrrriivvaall  iinn  tthhee  ssttaattee,,
wwoouulldd  nnoorrmmaallllyy  hhaavvee  ttoo  cchhaannggee  tthhee  ttaaggss  oonn  hheerr  ccaarr,,  aanndd  hheerr  ddrriivveerr''ss  lliicceennssee  oovveerr  ttoo  tthhee  dduuttyy  ssttaattee
wwhheerree  tthhee  ssoollddiieerr  iiss  ssttaattiioonneedd..

AAnnootthheerr  qquueessttiioonn  ffrreeqquueennttllyy  aarriisseess,,  nnaammeellyy  tthhaatt  ooff  rree--eessttaabblliisshhiinngg  yyoouurr  lleeggaall  rreessiiddeennccee  iinn
ssttaattee  XX  aafftteerr  yyoouu  hhaavvee  cchhaannggeedd  iitt  ttoo  ssttaattee  YY  ffoorr  ssoommee  rreeaassoonn..
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CCaann  yyoouu  ssiimmppllyy  rreettaakkee  yyoouurr  oolldd  lleeggaall  rreessiiddeennccee  wwhheenn  iitt  iiss  ttoo  yyoouurr  aaddvvaannttaaggee  ttoo  ddoo  ssoo,,  oorr
mmuusstt  yyoouu  aaggaaiinn  hhaavvee  aa  pphhyyssiiccaall  pprreesseennccee  wwiitthhiinn  ssttaattee  XX  bbeeffoorree  yyoouu  ccaann  aaggaaiinn  ccoonnssiiddeerr  iitt  ttoo  bbee
yyoouurr  lleeggaall  rreessiiddeennccee??

II  ccaann  ggiivvee  nnoo  ddeeffiinniittee  aannsswweerr  hheerree..    IInn  mmoosstt  ccaasseess,,  nnoo  eevviiddeennccee  ooff  yyoouurr  cchhaannggee  ffrroomm  ssttaattee  XX
ttoo  YY  iiss  lliikkeellyy  ttoo  eexxiisstt  uunnlleessss  yyoouu  vvoottee  iinn  ssttaattee  YY  oorr  vvoolluunnttaarriillyy  ffiillee  lleeggaall  ddooccuummeennttss  tthheerree,,  ssuucchh  aass,,
ttaaxx  rreettuurrnnss..

IIff  tthhee  vvaalliiddiittyy  ooff  yyoouurr  cchhaannggee  ooff  lleeggaall  rreessiiddeennccee  iiss  rraaiisseedd  bbyy  ssttaattee  aauutthhoorriittiieess,,  yyoouu  mmaayy  bbee
rreeqquuiirreedd  ttoo  sshhooww  tthhaatt  yyoouu  rree--eessttaabblliisshheedd  lleeggaall  rreessiiddeennccee  vviiaa  aa  nneeww  pprreesseennccee  wwiitthhiinn  ssttaattee  XX  aanndd
tthhaatt  yyoouu  ttooookk  aaccttiioonnss  wwhhiicchh  wwoouulldd  bbee  ppeerrssuuaassiivvee  iinnddiiccaattoorrss  ooff  yyoouurr  ttrruuee  iinntteennttiioonn  oorr  rree--
eessttaabblliisshhiinngg  ooff  cciittiizzeennsshhiipp  tthheerree..`̀

AAnnootthheerr  qquueessttiioonn  ffrreeqquueennttllyy  aarriisseess,,  nnaammeellyy  tthhaatt  ooff  rree--eessttaabblliisshhiinngg  yyoouurr  lleeggaall  rreessiiddeennccee  iinn
SSttaattee  XX  aafftteerr  yyoouu  hhaavvee  cchhaannggeedd  iitt  ttoo  SSttaattee  YY  ffoorr  ssoommee  rreeaassoonn..

CCaann  yyoouu  ssiimmppllyy  rreettaakkee  yyoouurr  oolldd  lleeggaall  rreessiiddeennccee  wwhheenn  iitt  iiss  yyoouurr  aaddvvaannttaaggee  ttoo  ddoo  ssoo  oorr  mmuusstt
yyoouu  aaggaaiinn  hhaavvee  aa  pphhyyssiiccaall  pprreesseennccee  wwiitthhiinn  ssttaattee  XX  bbeeffoorree  yyoouu  ccaann  aaggaaiinn  ccoonnssiiddeerr  iitt  ttoo  bbee  yyoouurr
lleeggaall  rreessiiddeennccee??

II  ccaann  ggiivvee  nnoo  ddeeffiinniittee  aannsswweerr  hheerree..  IInn  mmoosstt  ccaasseess,,  nnoo  eevviiddeennccee  ooff  yyoouurr  cchhaannggee  ffrroomm  ssttaattee  XX
ttoo  YY  iiss  lliikkeellyy  ttoo  eexxiisstt  ;;  uunnlleessss  yyoouu  vvoottee  iinn  SSttaattee  YY  oorr  vvoolluunnttaarriillyy  ffiillee  lleeggaall  ddooccuummeennttss  tthheerree,,  ssuucchh
aass,,  ttaaxx  rreettuurrnnss..

IIff  tthhee  vvaalliiddiittyy  ooff  yyoouurr  cchhaannggee  iinn  lleeggaall  rreessiiddeennccee  iiss  rraaiisseedd  bbyy  ssttaattee  aauutthhoorriittiieess,,  yyoouu  mmaayy  bbee
rreeqquuiirreedd  ttoo  sshhooww  tthhaatt  yyoouu  rree--eessttaabblliisshheedd  lleeggaall  rreessiiddeennccee  vviiaa  aa    nneeww  pprreesseennccee  wwiitthhiinn  SSttaattee  XX  aanndd
tthhaatt  yyoouu  ttooookk  aaccttiioonnss  wwhhiicchh  wwoouulldd  bbee  ppeerrssuuaassiivvee  iinnddiiccaattoorrss  ooff  yyoouurr  ttrruuee  iinntteennttiioonn  oorr
rree--eessttaabblliisshhiinngg  ooff  cciittiizzeennsshhiipp  tthheerree..
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                    AAPPPPEENNDDIIXX  BB
GGUUIIDDEELLIINNEESS  FFOORR  MMIILLIITTAARRYY  PPEERRSSOONNNNEELL  ----  DDRRAAFFTT  99--2233--9911

SSttaattee  ooff  CCaalliiffoorrnniiaa  FFrraanncchhiissee  TTaaxx  BBooaarrdd

                            FFoorr  CCaalliiffoorrnniiaa  iinnccoommee  ttaaxx  ppuurrppoosseess  tthhee  tteerrmm  ""rreessiiddeenntt""  iiss  ddeeffiinneedd  aass::

aa..  EEvveerryy  iinnddiivviidduuaall  wwhhoo  iiss  iinn  tthhee  ssttaattee  ffoorr  ootthheerr  tthhaann  aa  tteemmppoorraarryy  oorr  ttrraannssiittoorryy  ppuurrppoossee;;  aanndd

bb..  EEvveerryy  iinnddiivviidduuaall  ddoommiicciilleedd  iinn  tthhiiss  ssttaattee  wwhhoo  iiss  oouuttssiiddee  tthhee  ssttaattee  ffoorr  tteemmppoorraarryy  oorr  ttrraannssiittoorryy  ppuurrppoosseess..  
TThhee  tthheeoorryy  bbeehhiinndd  CCaalliiffoorrnniiaa''ss  ddeeffiinniittiioonn  ooff  rreessiiddeenntt  iiss  tthhaatt  iinnddiivviidduuaallss  sshhoouulldd  ccoonnttrriibbuuttee  ttoo  tthhee  ssuuppppoorrtt  ooff  tthhee  ssttaattee  iiff  tthheeyy  aarree
pphhyyssiiccaallllyy  pprreesseenntt  iinn  CCaalliiffoorrnniiaa  aanndd//oorr  rreecceeiivvee  ssuubbssttaannttiiaall    bbeenneeffiittss  aanndd  pprrootteeccttiioonn  ffrroomm  CCaalliiffoorrnniiaa''ss  llaawwss  aanndd  ggoovveerrnnmmeenntt..

WWhhaatt  CCaalliiffoorrnniiaa  llooookkss  aatt  ttoo  ddeetteerrmmiinnee  rreessiiddeennccyy::

**    WWhheerree  tthhee  ppeerrssoonn  ssppeennddss  hhiiss//hheerr  ttiimmee  ((iinn  CCaalliiffoorrnniiaa  vveerrssuuss  iinn  aannootthheerr  ssttaattee))

**    EEmmppllooyymmeenntt  ((wwhhoo  yyoouu  wwoorrkk  ffoorr))

**    RReeaall  pprrooppeerrttyy  oowwnneerrsshhiipp  ((wwhheerree  yyoouu  oowwnn  aa  hhoommee,,  vvaaccaattiioonn  pprrooppeerrttyy  oorr  rreennttaall  pprrooppeerrttyy,,  eettcc..))

**    BBuussiinneessss  iinntteerreessttss  aanndd  iinnvveessttmmeennttss  ((llooccaattiioonn  ooff))

**    PPeerrssoonnaall  PPrrooppeerrttyy  ((wwhheerree  hhoouusseehhoolldd  ggooooddss,,  ccaarrss,,  bbooaattss,,  eettcc..  aarree  llooccaatteedd))

**    SSppoouussee//ffaammiillyy  ((wwhheerree  tthheeyy  lliivvee))

**    SSoocciiaall  aanndd  rreelliiggiioouuss  ccoonnnneeccttiioonnss  ((ddoo  yyoouu  bbeelloonngg  ttoo  cclluubbss  oorr  aa  cchhuurrcchh,,  iiff  ssoo,,  wwhheerree  aarree  tthheeyy  llooccaatteedd))

**    SSeerrvviicceess  ooff  pprrooffeessssiioonnaallss  ((wwhheerree  yyoouurr  ddooccttoorr,,  llaawwyyeerr,,  ddeennttiisstt,,  eettcc..  aarree  llooccaatteedd))

**    VVoottiinngg  rreeggiissttrraattiioonn  ((nnoott  rreeggiisstteerreedd  oorr  nnoott  vvoottiinngg  iinn  ssttaattee  ddeeccllaarreedd  aass  lleeggaall  rreessiiddeennccee))

**    VVeehhiiccllee  rreeggiissttrraattiioonn  ((wwhheerree  vveehhiicclleess  aarree  rreeggiisstteerreedd))

**    SSttaattee  IInnccoommee  TTaaxx  ((nnoott  ppaayyiinngg  iinn  ssttaattee  ddeeccllaarreedd  aass  rreessiiddeennccee,,  wwhheenn  tthhaatt  ssttaattee  hhaass  aa  ttaaxx))

TThhee  qquueessttiioonn  iiss,,  wwhheerree  ddoo  yyoouu  rreeaallllyy  lliivvee??      TThhee  kkeeyy  iiss  wwhhaatt  ttiieess  yyoouu  hhaavvee  iinn  CCaalliiffoorrnniiaa  vveerrssuuss  wwhhaatt  ttiieess  yyoouu  hhaavvee  iinn  aannootthheerr

ssttaattee  

MMaaiinnttaaiinniinngg  NNoonnrreessiiddeenntt  ssttaattuuss::
AAss  mmiilliittaarryy  ppeerrssoonnnneell,,  tthheerree  aarree  ssppeecciiffiicc  tthhiinnggss  CCaalliiffoorrnniiaa  ccoonnssiiddeerrss  wwhheenn  mmaakkiinngg  tthhee  ddeetteerrmmiinnaattiioonn  aass  ttoo  wwhheetthheerr  yyoouu  aarree    aa
CCaalliiffoorrnniiaa  rreessiiddeenntt..    IIff  yyoouu  hhaavvee  ddoonnee  oorr  aarree  ddooiinngg  tthheessee  tthhiinnggss  yyoouu  pprroobbaabbllyy  aarree  nnoott  aa  CCaalliiffoorrnniiaa  rreessiiddeenntt..    OOnn  tthhee  ootthheerr  hhaanndd,,  nnoott
ddooiinngg  tthheemm  ddooeess  nnoott  aauuttoommaattiiccaallllyy  mmaakkee  yyoouu  aa  CCaalliiffoorrnniiaa  rreessiiddeenntt..    LLiikkee  nnoonnmmiilliittaarryy  iinnddiivviidduuaallss,,  yyoouu  hhaavvee  ttoo  ccoonnssiiddeerr  aallll  ooff  yyoouurr
ttiieess  ttoo  CCaalliiffoorrnniiaa  vveerrssuuss  yyoouurr  ttiieess  ttoo  aannootthheerr  ssttaattee..
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WWee  wwiillll  ggeenneerraallllyy  ccoonnssiiddeerr  yyoouu  ttoo  bbee  aa  nnoonnrreessiiddeenntt  iiff  yyoouu::

**        MMaaiinnttaaiinn  ttiieess  ttoo  aannootthheerr  ssttaattee..  IIff  yyoouu  aarree  ddeeccllaarriinngg  tthhaatt  yyoouu  cchhaannggeedd  yyoouurr  rreessiiddeennccee  aafftteerr  eenntteerriinngg  tthhee  mmiilliittaarryy,,  wwee  wwiillll
llooookk  aatt  tthhee  rreeaassoonn  ffoorr  tthhee  cchhaannggee  ttoo  ddeetteerrmmiinnee  hhooww  mmuucchh  wweeiigghhtt  ttoo  ggiivvee  tthhiiss  ffaaccttoorr..    DDeeccllaarriinngg  aa  ssttaattee  ttoo  bbee  yyoouurr  rreessiiddeennccee  ttoo
aavvooiidd  ssttaattee  ttaaxxeess  ddooeess  nnoott,,  bbyy  iittsseellff,,  iinnddiiccaattee  yyoouu  aarree  aa  rreessiiddeenntt  ooff  tthhaatt  ssttaattee..

AANNDD

**        LLiivvee  iinn  ggoovveerrnnmmeenntt  qquuaarrtteerrss  wwhhiillee  iinn  CCaalliiffoorrnniiaa..    IIff  yyoouu  ddoo  nnoott  lliivvee  iinn  ggoovveerrnnmmeenntt  qquuaarrtteerrss,,  tthhee  rreeaassoonn  ffoorr  nnoott  ddooiinngg  ssoo
wwiillll  bbee  ccoonnssiiddeerreedd..    FFoorr  iinnssttaannccee,,  iiff  yyoouu  aarree  lliivviinngg  iinn  pprriivvaattee  hhoouussiinngg  wwhhiillee  wwaaiittiinngg  ffoorr  ggoovveerrnnmmeenntt  qquuaarrtteerrss,,  oorr  bbeeccaauussee
ggoovveerrnnmmeenntt  qquuaarrtteerrss  aarree  nnoott  aavvaaiillaabbllee,,  tthhiiss  wwoouulldd  bbee  aann  iinnddiiccaattiioonn  ooff  nnoonnrreessiiddeennccee..

**      HHaavvee  aannyy  vveehhiiccllee  yyoouu  oowwnn  rreeggiisstteerreedd  iinn  tthhee  ssttaattee  yyoouu  ccllaaiimm  aass  yyoouurr  rreessiiddeennccee..

**      HHaavvee  aa  cchhiilldd  aatttteennddiinngg  ccoolllleeggee  iinn  tthhee  ssttaattee  yyoouu  ccllaaiimm  aass  yyoouurr  rreessiiddeennccee  aanndd  hhee  oorr  sshhee  iiss  ppaayyiinngg  rreessiiddeenntt  ttuuiittiioonn..    IIff  yyoouu
hhaavvee  aa  cchhiilldd  aatttteennddiinngg  ccoommmmuunniittyy  ccoolllleeggee  oorr  ffoouurr--yyeeaarr  ccoolllleeggee  oorr  uunniivveerrssiittyy  iinn  CCaalliiffoorrnniiaa  aanndd  ccllaaiimmiinngg  ttoo  bbee  aa  rreessiiddeenntt  ooff

CCaalliiffoorrnniiaa,,  wwee  wwoouulldd  ccoonnssiiddeerr  tthhaatt  aa  ssttrroonngg  iinnddiiccaattiioonn  tthhaatt  yyoouu  aarree  aallssoo  aa  CCaalliiffoorrnniiaa  rreessiiddeenntt..

AAggaaiinn  tthhee  qquueessttiioonn  iiss,,  ttoo  wwhhiicchh  ssttaattee  ddoo  yyoouu  hhaavvee  tthhee  ssttrroonnggeesstt  ttiieess??    DDooiinngg  jjuusstt  oonnee  ooff  tthheessee  tthhiinnggss  mmaayy  nnoott  mmaakkee  yyoouu  aa

nnoonnrreessiiddeenntt..    AAnndd  nnoott  ddooiinngg  oonnee  oorr  sseevveerraall  ooff  tthheemm  wwoouulldd  nnoott  nneecceessssaarriillyy  mmaakkee  yyoouu  aa  rreessiiddeenntt..

SSppeecciiffiicc  AAccttiioonnssWWhhiicchh  MMaakkee  YYoouu  aa  CCaalliiffoorrnniiaa  RReessiiddeenntt::

WWhheenn    yyoouu  ddeeccllaarree  yyoouu  aarree  aa  CCaalliiffoorrnniiaa  rreessiiddeenntt  ffoorr  ssoommee  ppuurrppoossee,,  ssuucchh  aass  oonnee  ooff  tthhoossee  lliisstteedd  bbeellooww,,  yyoouu  aallssoo  bbeeccoommee  aa
CCaalliiffoorrnniiaa  rreessiiddeenntt  ffoorr  ppeerrssoonnaall  iinnccoommee  ttaaxx  ppuurrppoosseess,,  rreeggaarrddlleessss  ooff  wwhhaatt  ootthheerr  ttiieess  yyoouu  mmaayy  mmaaiinnttaaiinn  wwiitthh  aannootthheerr  ssttaattee..

**      RReeggiisstteerriinngg  ttoo  vvoottee  iinn  CCaalliiffoorrnniiaa

**      FFiilliinngg  ffoorr  aa  hhoommeeoowwnneerr’’ss  eexxeemmppttiioonn  iinn  CCaalliiffoorrnniiaa

**        CCllaaiimmiinngg  ttoo  bbee  aa  rreessiiddeenntt  ffoorr  ppuurrppoosseess  ooff  aatttteennddiinngg  aa  ccoommmmuunniittyy  ccoolllleeggee,,  aa  ffoouurr--yyeeaarr  ccoolllleeggee  oorr  aa  uunniivveerrssiittyy  iinn
CCaalliiffoorrnniiaa

**        GGeettiimmgg  aa  ddiivvoorrccee  tthhrroouugghh  tthhee  CCaalliiffoorrnniiaa  ccoouurrttss  aass  aa  CCaalliiffoorrnniiaa  rreessiiddeenntt

**          FFiilliinngg  CCaalliiffoorrnniiaa  iinnccoommee  ttaaxx  rreettuurrnnss  aanndd//oorr  cchhaannggiinngg  yyoouurr  ttaaxx  hhoommee  ttoo  CCaalliiffoorrnniiaa  ffoorr  ppuurrppoosseess  ooff  wwiitthhhhoollddiinngg
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  TTHHIINNGGSS  TTHHAATT  HHAAVVEE  CCHHAANNGGEEDD  IINN  TTHHEE  MMIILLIITTAARRYY::
**      NNoo  lloonnggeerr  aa  ddrraafftt..      IInnddiivviidduuaallss  cchhoooossee  tthhee  mmiilliittaarryy  aass  aa  ccaarreeeerr  ssaammee  aass  tthheeyy  wwoouulldd  cchhoooossee  ttoo  wwoorrkk  ffoorr
tthhee  IIRRSS  oorr  IIBBMM,,  bbootthh  ooff  wwhhiicchh  hhaavvee  mmaannddaattoorryy  ttrraannssffeerr  ppoolliicciieess..

**        AAvveerraaggee  aaggee  ffoorr  ““eennlliisstteedd””  ppeerrssoonnnneell  iiss  nnoo  lloonnggeerr  1199..    IItt  iiss  nnooww  2266  ffoorr  eennlliisstteedd  aanndd  oollddeerr  ffoorr  ooffffiicceerrss..

**        TThhee  aavveerraaggee  lleennggtthh  ooff  dduuttyy  ttoouurr  iiss  nnooww  tthhrreeee  yyeeaarrss  iinnsstteeaadd  ooff  ttwwoo..

**        MMiilliittaarryy  ppeerrssoonnnneell  nnooww  hhaavvee  ssoommee  cchhooiiccee  aass  ttoo  wwhheerree  tthheeyy  aarree  ssttaattiioonneedd..    aanndd  tthhee  mmiilliittaarryy  nnooww
ttaakkeess  ffaammiillyy  iinnttoo  ccoonnssiiddeerraattiioonn  ((ffoorr  iinnssttaannccee  iiff  bbootthh  aarree  mmiilliittaarryy,,  tthhee  sseerrvviicceess  wwiillll  ttrryy  ttoo  ssttaattiioonn  ttooggeetthheerr))..

**          TThhee  ppaayy  ffoorr  mmiilliittaarryy  ppeerrssoonnnneell  iiss  nnooww  mmuucchh  mmoorree  iinn  lliinnee  wwiitthh  ssiimmiillaarr  jjoobbss  oouuttssiiddee  ooff  tthhee  sseerrvviiccee..

**            MMiilliittaarryy  ppeerrssoonnnneell  aarree  nnoo  lloonnggeerr  yyoouunngg  mmeenn  wwhhoo  lleefftt  hhoommee  uunnwwiilllliinnggllyy  aanndd  wwhhoo  iinntteenndd  ttoo  ggoo
““hhoommee””  aass  ssoooonn  aass  tthheeiirr  ttwwoo  yyeeaarrss  aarree  uupp..    IInnsstteeaadd  tthhee  mmiilliittaarryy  iiss  mmaaddee  uupp  ooff  iinnddiivviidduuaallss  wwhhoo  mmaakkee
tthheeiirr  hhoommee  wwhheerreevveerr  tthheeyy  aarree  aassssiiggnneedd..    WWhheerreevveerr  tthheeyy  aarree  ssttaattiioonneedd  tthheeyy  bbrriinngg  tthheeiirr  ffaammiillyy,,
eessttaabblliisshhiinngg  ssoocciiaall  ttiieess,,  sseennddiinngg  tthheeiirr  cchhiillddrreenn  ttoo  ppuubblliicc  sscchhoooollss,,  eettcc..
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STATE OF LEGAL RESIDENCE CERTIFICATE

DATA REQUIRED BY THE PRIVACY ACT OF 1974

AUTHORITY:

PURPOSE:

ROUTINE USES:

MANDATORY OR
VOLUNTARY
DISCLOSURE:

Tax Reform Act of 1976, Public Law 94-455.

Information is required for determining the correct State of legal residence for purposes of withholding
State income taxes from military pay.

Information herein will be furnished State authorities and to Members of Congress.

Disclosure is voluntary.  If not provided, State income taxes will be withheld based on the tax laws of
the State previously certified as your legal residence, or in the absence of a prior certification, the tax
laws of the applicable State based on your home of record.

INSTRUCTIONS FOR CERTIFICATION OF STATE OF LEGAL RESIDENCE

The purpose of this certificate is to obtain information with respect to your legal residence/domicile for the purpose of 
determining the State for which income taxes are to be withheld from your "wages" as defined by Section 3401(a) of
the Internal Revenue Code of 1954.  PLEASE READ INSTRUCTIONS CAREFULLY BEFORE SIGNING.

The terms "legal residence" and "domicile" are essentially interchangeable.  In brief, they are used to denote that place 
where you have your permanent home and to which, whenever you are absent, you have the intention of returning.  The 
Soldiers'  and Sailors' Civil Relief Act protects your military pay from the income taxes of the State in which you reside by 
reason of military orders unless that is also your legal residence/domicile.  The Act further provides that no change in your
State of legal residence/domicile will occur solely as a result of your being ordered to a new duty station.  

You should not confuse the State which is your "home of record" with your State of legal residence/domicile.  Your
"home of record" is used for fixing travel and transportation allowances.  A "home of record" must be changed if it 
was erroneously or fraudulently recorded initially.

Enlisted members may change their "home of record" at the time they sign a new enlistment contract.  Officers may not 
change their "home of record" except to correct an error, or after a break in service.  The State which is your "home of
record" may be your State of legal residence/domicile only if it meets certain criteria.

The formula for changing your State of legal residence/domicile is simply stated as follows: physical presence in the new 
State with the simultaneous intent of making it your permanent home and abandonment of the old State of legal residence/
domicile.   In most cases, you must actually reside in the new State at the time you form the intent to make it your permanent
home.  Such intent must be clearly indicated.  Your intent to make the new State your permanent home may be indicated 
by certain actions such as:  (1) registering to vote; (2) purchasing residential property or an unimproved residential lot; 
(3) titling and registering your automobile(s); (4) notifying the State of your previous legal residence/domicile of the change 
in your State of legal residence/domicile; and (5) preparing a new last will and testament which indicates your new State of
legal residence/domicile.  Finally, you must comply with the applicable tax laws of the State which is your new legal
residence/domicile.

Generally, unless these steps have been taken, it is doubtful that your State of legal residence/domicile has changed.  
Failure to resolve any doubts as to your State of legal residence/domicile may adversely impact on certain legal privileges 
which depend upon legal residence/domicile including among others, eligibility for resident tuition rates at State universities, 
eligibility to vote or be a candidate for public office, and eligibility for various welfare benefits.  If you have any doubt 
with regard to your State of legal residence/domicile, you are advised to see your Legal Assistance Officer (JAG
Representative) for advice prior to completing this form.

I certify that, to the best of my knowledge and belief, I have met all the requirements for legal residence/domicile in the State
claimed above and that the information provided is correct.

I understand that the tax authorities of my former State of legal residence/domicile will be notified of this certificate.

DD FORM 2058, FEB 77 USAPPC V1.00

NAME  (Last, first, middle initial)  SOCIAL SECURITY NUMBER  (SSN)  

LEGAL RESIDENCE/DOMICILE  (City or county and State)  

SIGNATURE DATECURRENT MAILING ADDRESS  (Include ZIP Code)  

AAPPPPEENNDDIIXX  CC
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The Soldiers’ and Sailors’ Civil Relief Act

1. The Soldiers’ and Sailors’ Civil Relief Act (SSCRA) is a federal law that gives all
service persons some important rights as they enter active duty.  This information
paper outlines some of those rights and benefits.  The information in this paper is
for personnel in the Reserve Components who are activated to serve on active
duty [and Active Component personnel deployed away from home station].

2. When does the SSCRA protect me?

• Most SSCRA protection commences on the day you receive your orders to
active duty.  As a practical matter, you should be ready, and expect to
present a copy of those orders to whomever you ask for some right or
benefit under the Act.

3. I have heard about 6% loans.  How do I get them?

• You may be entitled to have the interest rate on some of your loans
reduced to 6% for the time you are on active duty.  There are a number of
special requirements.  You need to talk to a Legal Assistance Attorney to
ensure you are eligible.  You may be eligible if you and your loan meet the
following conditions:

a) You took out the loan during a time when you were not on any form of
active duty in any branch of the military.

b) The interest rate is currently above 6% per year.

c) Your military service affects your ability to pay the loan at the regular (pre-
service) interest rate.  Generally this requirement means that you make less
money in the military than you made as a civilian.  There are some special
legal issues here - you should be ready to talk to your Legal Assistance
Attorney about your entire financial situation.

d) You notified the lender.

4. What about the lease on my apartment?  I live alone and I will not be there.  I want
to let my apartment go and put my furniture in storage.  Can I get out of my lease?

• Generally - yes.  If you have a lease for a house, apartment, or even a
business location, you may be able to get out of the lease when you come
on active duty.  Here are the requirements:
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a) You originally signed your lease when you were not on any form of active
duty.

b) You have received your orders to active duty.

c) You gave written notice to your landlord that you want to terminate your
lease.  You will still have to pay rent for a short while.  Your landlord can
charge you rent for 30 days after the date your next rent is due, after the
date you give your written notice.  Example:  You give notice on 15
December.  Your next rent is normally due 1 January.  The landlord can
make you pay rent until 31 January.  The key is to get the written notice in
the landlord’s hands just as soon as possible.

5. I have to go to court on a lawsuit that came up over an auto accident last year.
How can I get the lawsuit delayed?

• If you are a party (one of the people suing or being sued) in a civil case
(not a criminal case), your commander can ask the judge to stay or
temporarily delay the proceedings until you can appear.  Generally, your
commander will have to show that military duty is keeping you from going
to court.  This is a tricky legal area - I recommend you have your civilian
lawyer contact a Military Legal Assistance Attorney to discuss the best
way to proceed in your case.

6. I am self-employed and I have health coverage that is pretty expensive.  Can I stop
my health coverage?  What will happen when I get off of active duty and I try to
start it again - will I still be covered?

• As long as you are on active duty, your health care needs are covered by
the Military’s medical facilities.  In addition, your family members will
become eligible for coverage.  You may want to suspend your civilian
coverage.  If you do this, the SSCRA will require your civilian insurance
company to reinstate your coverage when you get off of active duty.  They
have to write you a policy.  They cannot refuse to cover most “pre-existing
conditions.”

7. Will I have to pay state income taxes on my pay while I am on active duty?

• If your home state taxes military pay, you will have to pay those taxes.  If
you get assigned to another state, you will still legally be a “domiciliary” of
your home state.  The state to which the military assigns you cannot tax
your military pay.  If you moonlight, they can tax that pay - just your
military pay is exempt.
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The Soldiers’ and Sailors’ Civil Relief Act
Teaching Notes for Attorneys

[NOT TO BE DISTRIBUTED TO NON-ATTORNEYS!!]
1. The Soldiers’ and Sailors’ Civil Relief Act (SSCRA) is a federal law that gives all

service persons some important rights as they enter active duty.  This information
paper outlines some of those rights and benefits.  The information in this paper is
for personnel in the Reserve Components who are activated to serve on active
duty.  Other rights and benefits are included in the Act for full-time personnel.
This paper will not discuss those rights or benefits.

The Soldiers’ and Sailors’ Civil Relief Act (SSCRA) is found at 50 U.S.C. app. ''
500-592.  It was first enacted in 1918 during WWI.  It was re-enacted just
before the start of WWII.  It was revised substantially in 1942 and has been
revised several times since then.  Two recent changes are outlined in this
paper.  These include the coverage dates of the Act and the health care
provisions of the Act.  These changes were made in specific response to
issues that arose during the Gulf War.

The Act is designed to be a shield and not a sword.  It assists soldiers in devoting
their full attention to military duties rather than concerning themselves with
civil obligations.  One of the keys to implementing the provisions of the
Act is being reasonable with the opposing party or, more importantly, the
court.

2. When does the SSCRA protect me?

• Most SSCRA protection commences on the day you receive your orders to
active duty.  As a practical matter, you should be ready, and expect to
present a copy of those orders to whomever you ask for some right or
benefit under the Act.

The Act covers all personnel on active duty from the moment of entering active
duty (50 U.S.C. app. ' 511)  One of the 1991 amendments to the Act
extended coverage of Articles I-III of the Act to reservists who have
received their orders to active duty.

Two practical matters arise from the construction of the Act.  The first is that
soldiers could be required to prove a date of receipt of the orders.
Therefore, as a practical matter, I have told soldiers to be prepared to give
a copy of the orders to the person needing such proof.  Obviously, physical
possession proves receipt.  The problem will be when a soldier seeks
protection retroactively.  In such a case, the soldier may have a problem
proving the date of receipt.
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The second practical matter in many of the SSCRA protections is the concept of
whether military service “materially affects” the service person’s legal
rights or obligations.  While the Act says soldiers are entitled to the
protection upon receipt of orders, they may have problems proving that
military service (or call to military service) has “materially affected” their
ability to pay the obligation. If, for example, a person works for full salary
up until the date of entering service, it will be difficult to prove “material
affect” before actually entering military service.  On the other hand, if the
soldier is a professional or solely employed and has had to wind down a
business because of the call to duty - they may be able to show that the call
to military service “materially affected” him or her before the date of
entering service.

3. I have heard about 6% loans.  How do I get them?

• You may be entitled to have the interest rate on some of your loans
reduced to 6% for the time you are on active duty.  There are a number of
special requirements.  You need to talk to a Legal Assistance Attorney to
ensure you are eligible.  You may be eligible if you and your loan meet the
following conditions:

a) You took out the loan during a time when you were not on any form of
active duty in any branch of the military.

b) The interest rate is currently above 6% per year.

c) Your military service affects your ability to pay the loan at the regular (pre-
service) interest rate.  Generally this requirement means that you make less
money in the military than you made as a civilian.  There are some special
legal issues here - you should be ready to talk to your Legal Assistance
Attorney about your entire financial situation.

d) You notified the lender.

The SSCRA states that “ No obligation or liability bearing interest at a rate in
excess of 6 percent per year incurred by a person in military service before
that person’s entry into that service shall, during any part of the period of
military service, bear interest at a rate in excess of 6 percent per year,
unless in the opinion of the court, upon application thereto by the obligee,
the ability of the person in military service to pay interest upon such
obligation or liability at a rate in excess of 6 percent per year is not
materially affected by reason of such service....”  50 U.S.C. app. ' 526.
Several consequences result from this carefully worded provision:
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First:  If a soldier claims the protection of the Act, the burden of proof on the issue
of whether military service “materially affects” the ability to pay is on the
lender (the obligee).

Second:  The method for computing the reduction in interest rates is fairly
straightforward.  During Desert Storm, the major lending organizations
agreed that the proper method was to take the remaining balance of the
loan and re-amortize it for the remaining term of the loan at 6%.  This will
reduce the payments.  Other asserted methods that were NOT accepted
included ballooning the interest over 6% at the end of the loan, and
reducing the rate but not the monthly payment.  In addition, the Army
actively resisted attempts by lenders to issue a new charge card to soldiers.
Some lenders wanted to issue a new charge card to keep accounting easy
for them (old charges - the pre-service balance - was reduced to 6%; new
charges were at the prevailing rate).

Finally - the toughest part is the issue of proving that military service has “material
affected” the ability to pay.  The clearest example is when the service
person’s net income drops as a result of entering military service.  The Act
does not specify how much it must drop to be “materially affected.”  If the
service person no longer makes enough to support the loan, it is probably
“material affected.”  An unreported case during Desert Storm, however,
showed that the court may view “materially affected” as a total income
issue.  In that case, a physician did not have a drop in employment income.
Her income from rental property did not drop.  Consequently, the court
found that her military service did not materially affect her ability to pay.
You should inquire into the client’s total financial picture and advise the
client that the client may have to use some (or all) of existing savings and
investments before becoming eligible for the loan reduction.

4. What about the lease on my apartment?  I live alone and I will not be there.  I want
to let my apartment go and put my furniture in storage.  Can I get out of my lease?

• Generally - yes.  If you have a lease for a house, apartment, or even a
business location, you may be able to get out of the lease when you come
on active duty.  Here are the requirements:

a) You originally signed your lease when you were not on any form of active
duty.

b) You have received your orders to active duty.

c) You gave written notice to your landlord that you want to terminate your
lease.  You will still have to pay rent for a short while.  Your landlord can
charge you rent for 30 days after the date your next rent is due, after the
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date you give your written notice.  Example:  You give notice on 15
December.  Your next rent is normally due 1 January.  The landlord can
make you pay rent until 31 January.  The key is to get the written notice in
the landlord’s hands just as soon as possible.

The Act is pretty straightforward on this issue.  The controlling code section is 50
U.S.C. app. ' 534.  The only issue is the proper written notification to the
landlord.  The example above shows how the rent will be calculated.  Be
aware that, although landlords cannot retain a security deposit for lease
termination under this provision, they may try to do it under a damage
clause.  Be prepared to help service personnel under your state landlord-
tenant law as well as the SSCRA.

5. I have to go to court on a lawsuit that came up over an auto accident last year.
How can I get the lawsuit delayed?

• If you are a party (one of the people suing or being sued) in a civil case
(not a criminal case), your commander cam ask the judge to stay or
temporarily delay the proceedings until you can appear.  Generally, your
commander will have to show that military duty is keeping you from going
to court.  This is a tricky legal area - I recommend you have your civilian
lawyer contact a Military Legal Assistance Attorney to discuss the best
way to proceed in your case.

The SSCRA has two provisions that may help soldiers in ongoing litigation.  50
U.S.C. app ' 521 allows a soldier who is either a defendant or a plaintiff to
request a stay of judicial proceedings if military service materially affects
the service person’s ability to prosecute or defend that action.  Generally,
this requires a showing of two facts.  First, the service person must show
that a military duty is keeping him or her from attending court.  Simply
asserting inability to obtain leave or deployment overseas is NOT sufficient.
Compare Palo v. Palo, 299 N.W.2d 577 (S.D. 1980) (husband soldier
asserts assignment to Germany and inability to take leave - wife [also a
soldier] asks for excess leave from unit in Germany and gets Army relief
loan to attend - stay for husband denied) with Lackey v. Lackey, 278
S.E.2d 811 (Va. 1981) (sailor deployed on cruise entitled to stay).  The
second factual prong is that there must be an actual harm to the
serviceperson’s case.  Usually, this means that the service person’s
presence in court is absolutely necessary to preclude irreparable harm.
Courts have interpreted this somewhat broadly, particularly in family
support cases.  Thus, in Shelor v. Shelor, the court found that the service
person did not have to be present in court at a temporary child support
hearing because such hearings produced results that were inherently



10-7

interlocutory and subject to modification by his petition at a later time.  383
S.E.2d 895 (Ga. 1989).

NOTE:  This section is not available if the attorney is the one entering the service
or if a witness is entering the service.  It only pertains to the parties.

The second protection is against default judgments.  50 U.S.C. ' 520 protects
against default judgments and allows service personnel to reopen default
judgments.  This provision only applies to service person defendants.  The
single, largest requirement is that the service person must have made no
appearance whatsoever in the case.  If the service person makes an
appearance (including, under some circumstances, to make an application
for a stay under ' 521), he or she may lose the ability to use ' 520 to
reopen the default judgment.  Note also that the opposing party has an
obligation under ' 520 to inform the court of the defendant’s military
status.  If the opposing party fails to do so, however, ' 520 makes the
subsequent judgment merely voidable.  We suggest that the service
member's commander make the request for stay to avoid the appearance
issue.

6. I am self-employed and I have health coverage that is pretty expensive.  Can I stop
my health coverage?  What will happen when I get off of active duty and I try to
start it again - will I still be covered?

• As long as you are on active duty, your health care needs are covered by
the Military’s medical facilities.  In addition, your family members will
become eligible for coverage.  You may want to suspend your civilian
coverage.  If you do this, the SSCRA will require your civilian insurance
company to reinstate your coverage when you get off of active duty.  They
have to write you a policy.  They cannot refuse to cover most “pre-existing
conditions.”

This is a new provision of the SSCRA.  50 U.S.C ' 593.  It covers non-employer
sponsored health care coverage.  Employer sponsored health coverage is
protected under the Uniformed Services Employment and Reemployment
Rights Act, 38 U.S.C. ' 4317.

Under this provision, a service person may terminate his or her health coverage
when he or she becomes eligible for military health care.  The section
allows the service person to pick the policy back up after his or her service
without any waiting periods or exclusions for pre-existing conditions that
arise during or before military service.  The only exclusion is a disability
(adjudicated by the Department of Veteran’s Affairs).  This is a new code
section and there are no cases interpreting its provisions as of March 1998.
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The statute does not explicitly address the issue of rates.  One should argue that
since this is policy “reinstatement” that the same rate should apply as
before the military service.  Naturally, across-the-board rate increases
could be included in the new rate.

7. Will I have to pay state income taxes on my pay while I am on active duty?

• If your home state taxes military pay, you will have to pay those taxes.  If
you get assigned to another state, you will still legally be a “domiciliary” of
your home state.  The state to which the military assigns you cannot tax
your military pay.  If you moonlight, they can tax that pay - just your
military pay is exempt.

 50 U.S.C. ' 574 has several significant tax consequences.  First, for the
purpose of taxation, a service person neither gains nor loses domicile in any
state, or political subdivision of a state, solely by moving to or from that
area under military orders.  Thus, a person who is domiciled in
Philadelphia, Pennsylvania, before he or she comes into the military remains
domiciled there for tax purposes despite assignment to another state (such
as North Carolina) or another area in Pennsylvania (such as Pittsburgh).
The second part of ' 574 states that all military income is deemed received
in the domicile of the service person.  The combination of these two
provisions prevents taxation of service member’s pay by two states.  The
military pay is deemed earned only in the domicile, which does not change
just because the soldier is assigned to a different state or political
subdivision of the state.  In addition, all personal non-business property of
service personnel is deemed located in their domicile for purposes of
personal property (ad valorem) taxation.  Thus, a service person who is
assigned to North Carolina (but remains domiciled in Pennsylvania) is
exempt from North Carolina’s ad valorem tax on personal property such as
cars.  The car is deemed to be in Pennsylvania for tax purposes despite its
physical presence in North Carolina.  In addition, the service person may
register the car in North Carolina and still avoid the ad valorem taxation.

• For additional information in all of these areas, please refer to the Soldiers’ and
Sailors’ Civil Relief Act Guide, JA 260, found on the JAG BBS/JAGCNET.

• In addition, please feel free to call LTC Paul Conrad, Administrative and Civil Law
Department (Legal Assistance Branch), The Judge Advocate General’s School, (804)
972-6357, or (800) 552-3978 (extension 357) or e-mail him at conrape@hqda.army.mil

or paul.conrad@jagc.army.mil.
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